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BLASPHEMY LAWS IN CONTEMPORARY AUSTRALIA 

I INTRODUCTION 

In June this year, a petition was served to Members of the Scottish Parliament to scrap the ‘archaic 

and unfathomable’ blasphemy law.1 This petition has emerged amongst fears the country’s legal 

system is being left behind by the rest of the UK and European countries.2 However, Australia's 

blasphemy laws have garnered very little attention since the 1990s after the controversy surrounding 

Rushdie affair.3 It may come as a shock to many, that blasphemy is still illegal in Victoria, New South 

Wales and South Australia. While the offence of blasphemy can be critiqued from a plethora of 

perspectives the scope of this essay is limited to an analysis of whether blasphemy laws can be justified 

in modern day Australia. The offence has historically had a twofold justification. First, on the basis 

that it protects God and the Church of England and second, that it protects social order. However, I 

argue neither of these arguments are an adequate justification for criminalising blasphemy in modern 

Australian secular society. The common law offence of blasphemy no longer serves a beneficial 

purpose and should be abolished.  

II RESEARCH METHODOLOGY 

Legal research methods can be understood in terms of source materials and categorised into three 

methods:  doctrinal, socio-legal and critical.4 In researching this essay, I have adopted a socio-legal 

methodology. Such a method places emphasis on the social context of the law it is examining.5 This 

method considers broader, and numerous, social contexts to analyse, and often critique, the law.6 I 

have used this method to analyse whether the blasphemy laws can be justified in light of the changed 

religious make-up of modern-day Australia. The essay maintains its legal nature by examining a 

criminal offence. However, it does so through the impact the offence could have, and has had, on social 

tensions. Further, this essay assesses the appropriateness of the offence in light of the Australia’s 

contemporary religious profile. While this necessitates a description of the law as the basis for analysis, 

                                                      
1 Scott Macnab, ‘Holyrood handed petition to scrap blasphemy laws’ The Scotsman (online), 02 July 2017 

<http://www.scotsman.com/news/politics/holyrood-handed-petition-to-scrap-blasphemy-laws-1-4492470>.   
2 Ibid. 
3 The New South Law Reform Commission, Blasphemy, Final Report no 74 (1994) [1.2].  
4 Chris Dent, ‘A Law Student-Orientated Taxonomy for Research in Law’ (2017) 48 Victoria University of Wellington 

Law Review 371, 373.     
5 Ibid 378. 
6 Ibid. 



this does not constitute a doctrinal research. Instead, this base is used to frame the central hypothesis 

that blasphemy laws are no longer appropriate in the social context of present-day Australia. 

 

The research approach of any writing depends on the characterisation of the research question and the 

material used.7 In establishing Australia’s religious profile, I did not collect data but utilised data 

already compiled by the Australian Bureau of Statistics, and this can be likened to the empirical 

approach. Further, I used a historical approach to establish the social tension that has been caused, or 

could be caused, by the existence of a blasphemy law in Australia. I have used recent historical 

materials, like news articles, parliamentary debates and commentary on historical events to establish 

the social context within which the blasphemy law operates. I did this with a normative purpose to 

prompt or support an argument for legal change.8 In this case, I sought to revive and support the 

argument for abolishing blasphemy laws in Australia.  

III THE HISTORICAL ORIGINS OF BLASPHEMY 

The origins of blasphemy are important in understanding the way the offence now operates in modern 

Australia.  In Christian theology, blasphemy is the direct criticism of God and the sacred.9 As such, 

the offence originated from the English Ecclesiastical Courts.10 However, with the dissolution of the 

Ecclesiastical Courts by the 17th-century, blasphemy became a common law offence dealt with by the 

Civil Courts.11 The offence was solidified during the reformation period where the monarchs sought 

to define acceptable boundaries of religion and outlaw deviant religious beliefs which were perceived 

as a threat to social harmony.12 In 1676 the landmark case of R v Taylor13 was heard where John Taylor 

was found guilty of calling Jesus a bastard, an imposter and a cheat.14 This case cemented blasphemy 

as a criminal offence in England.15 Lord Chief Justice Hale found that Christianity was “parcel of the 

laws of England; and therefore to reproach the Christian religion is to speak in subversion of the law.”16 

Essentially, a crime against the religion of the state was a crime against the state itself.17  

                                                      
7 Ibid 381. 
8 Ibid 387. 
9 Reid Mortensen, ‘Blasphemy in a Secular State: A Pardonable Sin?’ (1994) 17(2) University of New South Wales Law 

Journal 409, 409. 
10 Terence McKenna, ‘’Treason against God’ – some aspects of the law relating to ‘blasphemy’’ (2001) 5 Southern Cross 

University Law Review 27, 33. 
11 Ibid, 33.  
12 Above n 9, 410. 
13 R v Taylor (1676) 6 ER 189. 
14 Above n 10, 33. 
15 Ibid. 
16 Above n 9, 411. 
17 Above n 3, [2.5]. 



 

In a time of widespread dissent after the establishment of the Church of England, the justification for 

blasphemy was twofold. First, it offended God and the Church of England (the theological 

justification) and second, it upheld social order (the social justification).18 As a result, when 

maintaining social order hinged on the intertwined nature of the Church of England and the state, the 

substance of the attack was important. Any criticism of the church whether offensive or moderate was 

sufficient to amount to blasphemy.19 It is against this background that the modern common law offence 

should be compared. 

IV RECEPTION INTO AUSTRALIAN LAW 

By the time the New South Wales was colonised, blasphemy law had fallen under the common law 

jurisdiction, allowing it to be received into Australian law.  When NSW was colonised in 1788, the 

colonial settlers carried with them the laws of England by virtue of their birthright.20 All English law, 

which was applicable to the situation of the settlers and circumstances of the new colony, was 

inherited. However, after confusion over the precise date of colonisation, the Australian Courts Act 

(UK) was passed in 1828.21 This marked the date from which all English law and statutes would be 

applied to the NSW colony, as applicable.  

 

By 1828 blasphemy, as a common law offence was eligible to be received into Australian law if 

applicable. That is, blasphemy could only be received if the Church of England was the established 

church of the colony. According to Justice Dixon, the Church of England came to NSW as the 

established church and remained so for some years.22 He drew this conclusion on the basis that: first, 

the chaplain formed part of the civil establishment of the colony; second, the governor was instructed 

to enforce observance of religion and engorge celebration of public worship; and third, there was an 

arguable ecclesiastical jurisdiction over New South Wales by virtue of the East India Company’s Act 

1813.23 If this argument is accepted, then the blasphemy law as defined in the English courts was 

received into Australian law.  

 

                                                      
18 The New South Law Reform Commission, Blasphemy, Discussion Paper no 44 (1992) [2.10]. 
19Ibid [2.11]. 
20 Alex Castles, ‘The Reception and Status of English Law in Australia’ (1963) 2(1) Adelaide Law Review 1, 2. 
21 Australian Courts Act (UK) 9 Geo 4 c 83.  
22 Wylde v Attorney General for New South Wales (1948) 78 CLR 224, 284 - 285.  
23 Ibid. 



However, Justice Dickinson, was of the view that there was no established church, ruling that the 

English Marriage Acts was not inherited because it was inconsistent with the religious equality in the 

colony at the time.24 Accordingly, this religious equality is demonstrated by the British’s government’s 

sponsorship of other Christian sects. For example, the British government’s sponsorship of Roman 

Catholic Priests and a Presbyterian minister for the colony.25 If there was religious equality in the 

colony, then the blasphemy which served to protect the Church of England, may be considered 

inapplicable to the circumstances of NSW. If this was accepted, the offence might never have been 

received into Australian law, and there can, obviously, be no argument for abolishing or retaining the 

offence. As a result, the remainder of the essay will operate on the assumption that the law was received 

into Australia.   

 

Accepting that the offence was received into Australian law, the status of the offence in each state can 

be stated as follows (notwithstanding any desuetude arguments26). The offence remains in NSW, 

Victoria and South Australia as a common law offence. While the offence does not appear on the 

Victorian or South Australian statute books, s 574 of The Crimes Act 1900 (NSW) assumes the 

existence of the common law offence and stipulates its limitations.27 In the Australian Capital 

Territory, the offence previously existed at common law as with the above states, however, in 1996 

the Law Reform (Abolitions & Repeals) Act abolished blasphemous libel.28 

 

Interestingly, Tasmania expressly criminalises wilful blasphemous libel (either written or oral) 

however allows for “arguments used in good faith and conveyed in decent language.”29 Proceedings 

can only be brought with the permission of the Attorney General.30 Blasphemy is no longer an offence 

in Western Australia (WA), Queensland, or arguably Northern Territory (NT). The WA and 

Queensland criminal codes prohibit the prosecution of any person of an offence not expressly provided 

for in the codes.31 As a result, the failure to include the common law offence of blasphemy effectively 

abolished it. The NT criminal code is largely based on Queensland’s and as such similarly, abolishes 

                                                      
24 R v Roberts (1850) Legge 544, 570.  
25 Above n 15, [2.34] 
26 See The New South Law Reform Commission, Blasphemy, Discussion Paper no 44 (1992) [2.51]. 
27 The Crimes Act 1900 (NSW). 
28 Law Reform (Abolitions & Repeals) Act 1996 (ACT) s 4. 
29 Criminal Code Act 1924 (Tas) s 119. 
30 Ibid. 
31 Criminal Code Act 1899 (Qld) s; Criminal Code Act Compilation Act 1913 (WA) s 4. 



the offence.32 However, some argue that the NT criminal code did not intend to displace the common 

law33 and if that is correct the offence would remain in NT. 

V THE COMMON LAW OFFENCE OF BLASPHEMY IN AUSTRALIA  

To determine whether criminalising blasphemy is justified in modern Australia, it must be determined 

what the offence entails. In Tasmania, anyone "who, by words spoken or intended to be read, wilfully 

publishes a blasphemous libel is guilty of a crime."34 However, in the states where the offence has not 

been legislated, the elements must be gleaned from case law. The definition of blasphemy or 

blasphemous libel has never been judicially considered, and the elements of the offence are not clear.35 

The most recent English court decisions, R v Lemon36 and R v Chief Metropolitan Stipendiary 

Magistrate; Ex parte Choudhury37, cited blasphemy as the publication of 'contemptuous, reviling, 

scurrilous or ludicrous matter relating to God, Jesus Christ, or the Bible or the formularies of the 

Church of England'. In keeping with this line of argument, in Ogle v Strickland38 blasphemy was 

defined as:  

“The essence of the crime of blasphemy is to publish words concerning the Christian 

religion which are so scurrilous and offensive as to pass the limits of decent 

controversy and to be calculated to outrage the feelings of any sympathiser with or 

believer in Christianity.” 

In Right to Life Association (NSW) Inc v Secretary, Department of Human Services and Health, Justice 

Gummow cited the definition laid out in Choudhury with approval.39 The New South Wales Law 

Reform Commission (NSW LRC), in reviewing the offence, attempted to summarise the elements 

from the case law and relevant statutory limitations. They found that the accused must have published, 

that is orally or in writing disclose to any third party, words that refer to the tenants of Christianity as 

defined by the Church of England.40 As long as those words were conveyed in a manner which is 

scoffing, reviling or violating public decency or in a manner tending to breach the peace.41 It is disputed 

                                                      
32 Above n 3, [3.10]. 
33 Ibid.  
34 Above n 26. 
35 Bede Harris, ‘Should Blasphemy be a Crime? The ‘Piss Christ’ Case and Freedom of Expression?’ (1998) 22 

Melbourne University Law Review 217, 218. 
36 R v Lemon [1979] AC 617, 665.    
37 Choudhury [1991] 1 QB 429, 446. 
38 (1987) 13 FCR 306, 317. 
39 (1995) 128 ALR 238, 271. 
40 Above n 3, [2.19 – 2.20]. 
41 Ibid [2.21 – 2.22] 



whether the offence requires a breach of peace however this was accepted in the most recent authority, 

Pell v Council of Trustees of the National Gallery of Victoria.42 It is from this base that the 

justifications for the offence can be assessed.   

VI IS BLASPHEMY STILL JUSTIFIED?  

As outlined above, the justification for the offence was twofold. First, the offence protected God and 

the Church of England (the theological justification) and second, maintained public order (the social 

justification).43 This essay argues that these justifications are no longer applicable to contemporary 

Australia and as such the offence should be abolished.  

A THEOLOGICAL JUSTIFICATION  

The offence of blasphemy no longer reflects social norms of religion in Australia. From early on, the 

protection of God and Christian theology from criticism has long been a justification for blasphemy 

law. This was illustrated in Taylors Case when the court declared that any form of blasphemy is illegal 

whether scurrilous or not.44 This justification is appropriate in its historical context, whereby the 

Monarch attempted to re-establish religious discipline to the Church of England.45 This justification 

was also reflected in the only successful Australian blasphemy case, where Justice Simpson found that 

Christianity was a part of the common law and to attack it was to break the law.46 He eluded to the 

importance of Christianity in society at that time, telling the jury in reference to the blasphemous 

publication: ‘I dare say many of you felt the same shudder pass through you as I did on hearing it read 

this morning.’47   

 

Notwithstanding the development of the law to emphasise the manner of the offence, this remains a 

justification today. Submissions to the NSW LRC in 1994 argued that blasphemy should remain 

criminalised as it amounts to an  ‘improper rejection of God.’48 It was also submitted that blasphemy 

is a moral issue that concerns good and evil, which can only be determined by obedience to God’s 

Holy Word.49 This justification asserts that religion, specifically Christianity, is of such importance to 

Australian society that it should be protected, by criminal law, from scurrilous attack.  

                                                      
42 Pell v The Council of the Trustees of the National Gallery of Victoria (1998) 2 VR 391. 
43 Above n 15. 
44 Ibid [2.11]. 
45 David Nash, Blasphemy in a Christian World: A History (Oxford University Press, 2007), 60. 
46 Peter Coleman, Obscenity, Blasphemy, Sedition (Angus and Robertson, 1975), 66. 
47 Ibid. 
48 Above n 3, Appendix B: Submissions Received, Submission of R Golder (14 April 1992). 
49 Above n 3, Appendix B: Submissions Received, Submission of R Thorncroft (7 April 1992). 



 

However, Australia’s constitution prohibits the Commonwealth government from imposing religious 

observance or establishing a state religion.50 Although Christianity was once adhered to by almost all 

the population, recent statistics demonstrate the steady decline of the prevalence of Christianity in 

Australia.51 This decline has given way to a rising trend of ‘no religion’ among Australians, signalling 

a secularisation of Australian society.52 The Australian bureau of statistics also found that Australia 

tells a story of ‘increasing religious diversity’ with growing adherents to Hinduism, Sikhism, Islam, 

and Buddhism.53 This increased religious diversity and trend of ‘no religion' has been found to be 

comparable to England,54 where blasphemy was abolished in 2008, for among other reasons, the 

changing face of English religious society.55  

 

Protection of Christianity is no longer relevant in modern secular Australia. Christianity and religion 

no longer hold the importance in Australian society it once did. The continued criminalisation of 

offensive criticism of Christianity is at odds with current attitudes towards religion in Australia. This 

justification no longer holds true in Australian society, and the archaic crime of blasphemy should be 

abolished. 

B THEOLOGICAL JUSTIFICATION  

The second and more popular justification in contemporary times56, is that blasphemy plays a role in 

maintaining public order. This justification was supported in contemporary Australia by the acceptance 

of a breach of peace as an element of the offence.57 In similar reasoning to the above, this justification 

is logical in its historical context. England had emerged from a civil war culminating in the execution 

of a king, a short spate of republicanism and a restoration of a monarch within 20 years.58 The Church 

and State were intrinsically linked, and an attack on the Christian faith could legitimately tear at the 

fabric of societal harmony. 

 

                                                      
50 Australian Constitution s 116. 
51 Australian Bureau of Statistics, 2016 Data Reveals “No Religion” is Rising Fast (27 June 2017) Australian Bureau of 

Statistics 

<http://www.abs.gov.au/AUSSTATS/abs@.nsf/mediareleasesbyReleaseDate/7E65A144540551D7CA258148000E2B85

?OpenDocument>. 
52 Ibid. 
53 Ibid.  
54 Ibid. 
55 See Lucinda Maer and Parliament and Constitution Centre, The Abolition of the Blasphemy Offences, SN/PC/04597 

(2008).  
56 See Pell v The Council of the Trustees of the National Gallery of Victoria (1998) 2 VR 391. 
57 Ibid. 
58 See David Nash, Blasphemy in a Christian World: A History (Oxford University Press, 2007). 



However, this justification does not ring true for Australia, blasphemy has never played any role in 

keeping the peace in Australia. The only successful prosecution of blasphemy caused an extreme 

public reaction. In 1871, William Lorando Jones, who gave public lectures and was a member of the 

Sydney Secular Society, was prosecuted under the common law offence of blasphemy for bringing 

‘the Holy scripture and the Christian religion into contempt among the people of the said colony and 

to blaspheme God, unlawfully, wickedly and blasphemously.’59 Jones was sentenced to two years in 

gaol and fined £100.60 The public reaction was extreme and prompt. A public meeting was called, a 

committee to free Jones formed, 2,000 people signed a petition for his release and eventually even the 

Attorney General Sir James thought the sentence was excessively sever.61 The prosecution of Jones 

generated far greater civil unrest than the ‘blasphemous’ material it sought to restrict.  Further, for this 

justification to have any weight, it must at least be proven that the offence in some way acts as a 

deterrent. However, there is no evidence that this deters would be ‘blasphemers,’ on the contrary most 

Australians are blissfully unaware of its very existence.62  

 

The discriminatory nature of the offence can instead be a cause of social tension in contemporary 

times. In submissions to the NSW LRC many groups voiced their concern over the discriminatory 

nature of the offence.63 Particularly, the Islamic Council of New South Wales expressed dismay that 

the blasphemy law affirmed the mono-cultural matrix of English society in Australia and argued the 

offence should be extended to all religions.64 While there has been no extreme controversy in Australia 

arising from this offence as of yet, one only has to look to the Rushdie affair in England to understand 

the sort of social upheaval that could unfold.  

 

In 1989 Salman Rushdie published The Satanic Verses, which presented a portrait of Islam and the 

Prophet Mohammed in a postmodern satirical style.65 The book caused controversy of seismic 

proportions. No other book has ever caused so much anger, fury and revulsion amongst Muslims all 

over the world.66 As a result in 1990, convenor of the British Muslim Action Front, Abdul Hussain 

                                                      
59 Sydney Morning Herald Correspondent, ‘Blasphemy’, Sydney Morning Herald (Parramatta), 20 February 1871.  
60 Ibid. 
61 Above n 44, 67. 
62 Helen Pringle, ‘Regulating Offence to the Godly: Blasphemy and the Future of Religious Vilification Laws’ (2011) 

34(1) University of New South Wales Law Journal 316, 321. 
63 Above n 3, [4.67]. Submissions of C and R Besselink (27 March 1992); V Potempa (25 April 1992); N Stoneman 

(undated), J Tendys (undated). 
64 Above n 3, [4.41]. 
65 Mary Slaughter, ‘The Salman Rushdie Affair: Apostasy, Honor, and Freedom of Speech’ (1993) 79(153) Virginia Law 

Review 153, 153. 
66 M.M Ahsan and R.R Kidwai, Sacrilege versus Civility: Muslim Perspectives on The Satanic Verses Affair (The Islamic 

Foundation, 1991) 25. 



Choudhury, attempted to bring proceedings against Rushdie for blasphemy.67 However, the action 

failed as the English offence, as in Australia, did not extend to religions other than the Church of 

England.68  This inequality was the source of intense controversy during the affair: as Choudhury put 

it after the case, “we did not get proper justice.”69   

 

This social disharmony, had a lasting effect and in introducing the Criminal Justice and Immigration 

Bill 2007-08, that would later abolish blasphemy in the UK, Evan Harris argued this was the most 

persuasive argument for abolishing the offence.70 He asserted that the offence damaged social cohesion 

because it had created an expectation that all religious sensibilities would be protected and a sense of 

grievance and unfairness among religious minorities when they were not.71 It is easy to see how such 

a situation could transpire in Australia, where the discriminatory nature of the offence remains. 

Blasphemy does not protect public order in contemporary Australia, instead, it increases social 

tensions and has the potential to create lasting religious divides as seen in England. This justification 

is unconvincing, and the common law offence should be abolished.   

VII CONCLUSION 

In 1949 blasphemy law was confidently dubbed dead letter in England by Lord Denning72, however, 

he was proved wrong only 30 years later.73 While blasphemy has very rarely been used in Australia, 

as long as it remains an offence in any Australian jurisdiction, it can be used to provide preferential 

treatment to Christianity in a religious landscape that no longer justifies such a preference. The offence 

is at odds with contemporary secular Australian society, and its very existence threatens the social 

cohesion of Australia. Criminalising blasphemy cannot be justified, and Australia should abolish the 

common law offence as not to be left behind in the dark ages.  

 

 

                                                      
67 R v Chief Metropolitan Stipendiarv Magistrate ex porte Choudhury [1990] 3 WLR 986. 
68 R v Chief Metropolitan Stipendiarv Magistrate ex porte Choudhury [1990] 3 WLR 986, 1002. 
69 Special to the New York Times, ‘Bid to Prosecute Rushdie is Rejected’, The New York Times (online), 10 April 1990 

<http://www.nytimes.com/1990/04/10/books/bid-to-prosecute-rushdie-is-rejected.html>.  
70 United Kingdom, Parliamentary Debates, House of Commons, 9 January 2008, vol 470, col 443.  
71 Ibid. 
72 Sir Alfred Denning, Lord Denning Freedom Under the Law (The Law Book Company, 1949) 46. 
73 See R v Lemon [1979] AC 617. 
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