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Abstract: The emergence of the ‘gig economy’ and recent growth of non-standard working 

arrangements presents considerable challenges for the protection of workers under current 

Australian labour laws. In Australia, employees are distinguished from independent contractors 

and are entitled to greater protections under the law. Recent Australian case law suggests that 

workers in the gig economy are characterised as independent contractors, which differs from 

the position taken in other jurisdictions, such as the UK and California. This essay explores 

some of the merits and shortcomings of the Australian position. It argues that the current 

approach is inadequate and presents some options for reform.   
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MODERN AUSTRALIAN LABOUR LAWS HAVE A 

‘GIG’-ANTIC PROBLEM 

 

I INTRODUCTION 

 

The trend towards a ‘gig economy’ presents considerable opportunities for commercial activity 

and business efficacy. However, there are concerns that workers in the gig economy, who are 

predominately hired as independent contractors, are not adequately protected under current 

Australian labour laws.1 This essay explores why the law as it applies to the gig economy 

should be changed from a perspective of worker protections. First, it will briefly introduce the 

concept of the ‘gig economy’ in the context of recent changes in the Australian and global 

labour market. Second, it will outline the development of the current law in Australia on the 

employee-contractor distinction and why gig economy workers are distinguished from 

employees. Third, it will outline developments in the law in other jurisdictions, where gig 

economy workers are afforded similar protections to traditional ‘employees’. Fourth, it will 

address some of the key strengths and weaknesses of the Australian position. Lastly, it will 

analyse the merits of some potential reforms. The essay concludes that while worker 

protections under Australia’s current employment law framework are inadequate given the 

trend towards a gig economy, they may be improved with judicial or legislative action. 

 

II THE ‘GIG ECONOMY’ 

 

There has been a trend in Australia towards a labour market characterised by task-by-task, 

casual work and independent contracting, commonly described as the growth of the ‘gig 

economy’. 2  These economic conditions have typically arisen out of the development of 

‘crowdwork’ online platforms such as Amazon Mechanical Turk, or ‘work on-demand’ apps 

including Uber.3 In New South Wales alone, the gig economy is estimated to provide 45,000 

                                                 
1  See, eg, Senate Standing Committees on Education and Employment, Parliament of Australia, 

Corporate Avoidance of the Fair Work Act (2017) ch 8. 
2 Chris Pash, ‘The gig economy has taken hold in Australia’, Business Insider Australia (online), 23 

October 2017 <https://www.businessinsider.com.au/census-the-gig-economy-has-taken-hold-in-

australia-2017-10>; Australian Industry Group, The Emergence of the Gig Economy (August 2016) 4 

<http://cdn.aigroup.com.au/Reports/2016/Gig_Economy_August_2016.pdf>. 
3 Valerio De Stefano, ‘The rise of the “just in time workforce”: On-demand work, crowdwork and 

labour protection in the “gig economy”’ (Working Paper No 71, International Labour Office, 14 January 
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people with work.4 The nature and complexity of work is broad in the gig economy. It extends 

from lower-paid to professional tasks, for example, the contracting out of legal services.5 

However, it is worth noting that the expansion of the gig economy can be seen as ‘part of an 

economy-wide trend towards the expansion of casual and informal work’ around the world.6 

Such employment has also increased globally as a response to the 2009 Global Financial 

Crisis.7  

 

Significantly, the gig economy has been criticised for concealing the employment nature of 

working arrangements and their associated labour protections and obligations ‘as a mere 

extension of an IT device and online platform’.8 These issues are pertinent to Australia given 

that casuals and independent contractors are entitled to less protections under the law compared 

to part-time and full-time workers. For example, in Australia, characterisation as an 

‘employment’ relationship determines the existence of particular common law obligations, 

such as those of the employer to provide a safe workplace.9 It is also relevant to the application 

of certain statutory and award obligations only owed to employees, for example, unfair 

dismissal rights.10 

  

III ‘EMPLOYEES’ UNDER CURRENT AUSTRALIAN LAW  

 

The modern employment relationship is based on the traditional contract of employment or the 

‘work-wages’ bargain.11 This emerged in the United Kingdom (UK), in a shift away from the 

‘master-servant’ relationship in the 19th Century. 12  Now there are several categories of 

                                                 
2016) 1 <http://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---

travail/documents/publication/wcms_443267.pdf>. 
4 Senate Standing Committees on Education and Employment, above n 1, 86. 
5  See, eg, Upwork, Browse top freelancers by category <https://www.upwork.com/i/freelancer-

categories-all/>. 
6 De Stefano, above n 3, 6; Judy Fudge, ‘Fragmenting Work and Fragmenting Organisations: The 

Contract of Employment and the Scope of Labour Regulation’ (2016) 44(4) Osgoode Hall Law Journal 

609, 612, citing Hugh Collins, ‘Independent Contractors and the Challenge of Vertical Disintegration 

to Employment Protection Laws’ (1990) 10 Oxford Journal Legal Studies 353, 353; Johnson v Unisys 

Ltd [2003] 1 AC 518, 532 [19] (Lord Steyn). 
7 Senate Standing Committees on Education and Employment, above n 1, 87. 
8 De Stefano, above n 3, 5, 12–14. 
9 See, eg, Cotter v Huddart Parker Ltd (1941) 42 SR (NSW) 33, 37–8. 
10 Fair Work Act 2009 (Cth) ss 382, 396(b).  
11  Marilyn Pittard and Richard Naughton, Australian Labour and Employment Law (LexisNexis 

Butterworths, 2015) 48. 
12 See generally Commonwealth Bank of Australia v Barker (2014) 253 CLR 169, 182–3. 



 3 

employment relationships, each with different rights and duties, which are governed by 

legislation along with the common law.13 Of particular relevance to the gig economy are 

independent contracting arrangements. Under modern Australian law, there is a sharp 

distinction drawn between employees and independent contractors.14 The traditional test for 

determining the existence of an employment relationship was one of control: whether the 

employer has the power to direct not only what work the servant must do, but the manner in 

which the work must be performed.15 Later in Stevens v Bodribb Sawmilling Co Pty Ltd,16 the 

High Court favoured a multiple indicia test, whereby control was a significant, but not sole 

criterion.17 Other relevant factors to the question of whether a worker was an employee or 

independent contractor included the mode of remuneration and provision and maintenance of 

equipment.18 The Australian position is now considered one of flexible application.19  

 

Notably, businesses in the gig economy such as Uber may engage workers on the assumption 

they are independent contractors. 20  However, courts will look to ‘the substance of the 

transaction’.21 As articulated in Re Porter; Re Transport Workers’ Union of Australia:22 ‘the 

parties cannot create something which has every feature of a rooster, but call it a duck and 

insist that everybody else recognise it as a duck.’23 It was anticipated that in a case relating to 

the gig economy, the courts would, in applying Porter, reach a similar result to that in other 

jurisdictions finding such workers were employees.24 However, in the first case on the issue in 

Australia in Kaseris v Rasier Pacific V.O.F,25 the Fair Work Commission (FWC) decided an 

Uber driver was an independent contractor and not an employee under Australian law. 

 

                                                 
13 Ibid 182–4. 
14 See, eg, Sweeney v Boylan Nominees Pty Ltd Trading as Quirks Refrigeration (2006) 226 CLR 161, 

173 [33] (‘Sweeney’). 
15 Federal Commissioner of Taxation v J Walter Thompson (Australia) Pty Ltd (1944) 69 CLR 227, 

231. This was later understood as a test of ‘right’ to control rather than ‘actual’ control in Zuijs v Wirth 
Brothers Pty Ltd (1955) 93 CLR 561, 571. 
16 (1986) 160 CLR 16 (‘Stevens’). 
17 Ibid 24, 27, 35. 
18 Ibid 24. 
19 See Hollis v Vabu Pty Ltd (2001) 207 CLR 21 (‘Hollis’). 
20 De Stefano, above n 3, 12–14.  
21 For an early statement of the rule, see Cam and Sons Pty Ltd v Sargent (1940) 14 ALJR 162, 163. 
22 (1989) 34 IR 179 (‘Porter’). 
23 Ibid 184. 
24 Sara McRostie and Laura Regan, ‘App-based companies in the gig economy Are they your regular 

web-footed, quacking waddlers?’ (2017) 44(10) Brief 36, 37. 
25 (2017) 272 IR 289, 310 [67] (‘Kaseris’). 
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Kaseris involved an application for an unfair dismissal remedy after the Respondent (Uber) 

terminated the Applicant’s services agreement as a result of failure to maintain an adequate 

passenger rating.26 To be protected by unfair dismissal laws the Applicant needed to be an 

‘employee’.27 The Applicant argued he was not an independent contractor because he did not 

have complete discretion over the size of the fare. 28  Uber maintained the Applicant was 

engaged as an independent contractor under the multiple indicia test.29 Some of the factors 

argued before the FWC included that drivers had the right to use other software services for 

business and the Applicant was free to decide when and for how long he would use the Uber 

(Partner) App.30 

 

The FWC accepted Uber’s business involved the provision of transport services, rather than a 

mere ‘technology company’.31 However, it was held that Uber drivers lacked the ‘work-wages 

bargain’ fundamental to employment.32 Deputy President Gostencnik found that the Applicant 

had complete control, inter alia, over when he chose to use the Uber App and when he accepted 

and rejected trips.33 While the level of control exercised by the Respondent was acknowledged 

with regards to the charging of fares in times of high or low demand and the enforcement of 

service standards, the Deputy President considered these to be ‘not overwhelmingly strong 

factors’ and that control associated with employment commonly related to other aspects such 

as to the obligation to attend work.34 Other factors found to be significant included that the 

Applicant provided and maintained his own equipment,35 did not wear a uniform,36 and paid 

Goods and Services Tax.37 Factors such as revenue generation or relative bargaining power 

were not considered relevant to the available tests.38 

 

IV DEVELOPMENTS IN THE LAW IN OTHER JURISDICTIONS 

                                                 
26 Ibid 290, 301. 
27 Fair Work Act 2009 (Cth) ss 382, 396(b). 
28 Kaseris (2017) 272 IR 289, 309 [63]. 
29 Ibid 290 [2]. 
30 Ibid 303 [50]. 
31 Ibid 291 [5]. 
32 Ibid 302–3 [47]–[48]. 
33 Ibid 307 [54]. 
34 Ibid 307 [55]. 
35 Ibid 307 [56]. 
36 Ibid 307–8 [57]. 
37 Ibid 308 [58]. 
38 Ibid 310 [66]. 
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Other jurisdictions have taken a different approach. In the UK, for instance, an employment 

tribunal held that the Uber drivers in that case were entitled to such protections as minimum 

wages and paid leave.39 In Aslam, the Claimants argued that, inter alia, they fell within the core 

definition of ‘worker’ under Section 230(3)(b) of the Employment Rights Act 1996 (UK).40 

They argued they were employed by Uber as a transportation business.41 Uber submitted it was 

not bound by any employment obligations because it only provided a service to drivers through 

its App system by connecting willing workers to customers and providing a payment system.42 

It was argued that the level of freedom of the Uber drivers as to when they may use the App 

and accept driving assignments was incompatible with the existence of any work.43  

 

The Employment Tribunal held that while the App was switch on, the drivers were under a 

‘worker’ contract.44 In ‘practical reality’, Uber supplied transportation services through the 

work of its drivers.45 The Tribunal was ‘struck’ by the ‘fictions, twisted language and even 

brand new terminology’ adopted by Uber under the contracts with the drivers,46 which appears 

to have been a major factor in their finding against the company. It found the drivers provided 

work ‘for’ Uber and thus fell under the meaning of worker in the relevant UK statutes.47 The 

decision of the UK Employment Tribunal was recently upheld on appeal. 48  Notably, the 

protections afforded to Uber drivers in the UK case are based on a broader definition of ‘worker’ 

rather than ‘employee’,49 which was the basis on which the UK authorities were distinguished 

in Kaseris.50 

 

                                                 
39 Aslam v Uber B.V. [2017] IRLR 4, [7], [86] (‘Aslam’). 
40 Ibid [83]. 
41 Ibid [88]. 
42 Ibid [89]. 
43 Ibid [85]. 
44 Ibid [85]–[86]. 
45 Ibid [89]–[90]. 
46 Ibid [87]. 
47 Ibid [93]. 
48 See Uber B.V v Aslam (unreported, Employment Appeal Tribunal, Appeal No UKEAT 0056/17/DA, 

Judge Eady, 10 November 2017). 
49 Aslam [2017] IRLR 4, [93]. For statutory definition, see Employment Rights Act 1996 (UK) c 18, s 

230. 
50 Kaseris (2017) 272 IR 289, 309–10 [64]–[65]. 
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Similar findings to the UK case emerged in two cases before the District Court of California 

concerning Uber and another ride sharing company ‘Lyft’. 51  The Californian Labour 

Commissioner also held in Berwick v Uber Technologies Inc52 that the particular Uber driver 

in that case was an employee entitled to recover wages and reimbursement for expenses.53 Each 

case applied the Californian authority of S.G. Borello & Sons Inc v Department of Industrial 

Relations,54 a multifactorial approach very similar to that adopted by the courts in Australia, 

which attributes the most significant factor to the employer’s right to control.55  

 

Most recently, however, the Californian Supreme Court in Dynamex Operations West Inc v 

Superior Court 56  unanimously applied a simpler ‘ABC’ test for the question of whether 

workers should be classified as employees. Under that test, there is a presumption that workers 

are employees, 57  and an independent contractor is only properly characterised if it is 

established 

 

(A) that the worker is free from the control and direction of the hirer in connection with the 

performance of the work, both under the contract for the performance of such work and in fact; 

(B) that the worker performs work that is outside the usual course of the hiring entity’s business; 

and (C) that the worker is customarily engaged in an independently established trade, 

occupation, or business of the same nature as the work performed for the hiring entity.58 

 

The onus lies on the employer to satisfy this test.59 The judgment was made in the context of 

strong concerns regarding the economic incentives for businesses to mischaracterise workers 

as independent contractors.60 Ultimately, the Court held that the delivery company workers in 

question were employees under the ‘suffer or permit to work’ definition for the purposes of the 

relevant wage order,61 particularly given that ‘Dynamex’s entire business is that of a delivery 

                                                 
51 Cotter v Lyft Inc, 60 F Supp 3d 1067 (ND Cal, 2015); O’Connor v Uber Technologies Inc, 82 F Supp 

3d 1133 (ND Cal, 2015). Cf Lawson v GrubHub Inc, 83 Cal Comp Cases 498 (ND Cal, 2018) 

(‘GrubHub’). 
52 Berwick v Uber Technologies Inc (Labor Commissioner of the State of California, Case No 11-46739, 

3 June 2015). 
53 Ibid 10. 
54 S.G. Borello & Sons Inc v Department of Industrial Relations, 48 Cal 3d 341 (1989). 
55 Ibid 350. 
56 (Cal, No S222732, 30 April 2018) (‘Dynamex’). 
57 Ibid slip op 64. 
58 Ibid slip op 7. 
59 Ibid slip op 66.  
60 Ibid slip op 2. 
61 Ibid slip op 79–81. 
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service’ and work performed was not outside the ‘usual course’ of its business.62 The approach 

taken by the Californian Supreme Court could mean that there will be less difficulties in 

classing workers as employees under the application of the control test.63 Given the contrasting 

responses to the growth of the gig economy in other jurisdictions, it is necessary to analyse the 

merits of the Australian position. 

 

V STRENGTHS OF THE AUSTRALIAN POSITION 

 

There are several reasons in support of restricting the definition of employees under the law to 

exclude workers in the gig economy. Firstly, a deregulated labour market improves business 

efficacy. Firms have the functional flexibility to better respond to fluctuations in demand and 

supply if workers are only hired when needed.64 Coupled with the use of the internet to match 

demand and supply of work at high speeds, it is advantageous for the economy as a whole with 

reduced transaction costs and market frictions. 65 This may lead to a large number of job 

increases.66 Businesses also face lower labour costs with non-standard forms of labour that 

place less obligations on the employer, such as relating to vicarious liability, annual leave and 

redundancy pay.67 This reflects the concerns of McHugh J, who was unwilling to extend the 

definition of employees under the classical tests to couriers in the case of Hollis.68 His Honour 

considered that doing so would ‘be likely to unsettle many established business arrangements 

and have far-reaching consequences for industrial relations, for workers' compensation law, … 

and for the payment of annual and long service leave and taxes’.69 Undoubtedly, a finding 

against Uber in the FWC case would have vast consequences for the gig economy in which 

                                                 
62 Ibid slip op 79. 
63  See GrubHub, 83 Cal Comp Cases 498 (ND Cal, 2018); Maura Dolan and Andrew Khouri, 

‘California’s top court makes it more difficult for employers to classify workers as independent 

contractors’, Los Angeles Times (online), 30 April 2018 <http://www.latimes.com/local/lanow/la-me-

ln-independent-contract-20180430-story.html>. 
64 International Labour Office Conditions of Work and Equality Department, ‘Non-standard forms of 

employment’ (Report, International Labour Office, 2015) 4 

<http://www.ilo.org/wcmsp5/groups/public/@ed_protect/@protrav/@travail/documents/meetingdocu

ment/wcms_336934.pdf>. 
65 De Stefano, above n 3, 3. 
66 Australian Industry Group, above n 2, 7. 
67 International Labour Office Conditions of Work and Equality Department, above n 64, 3; De Stefano, 

above n 3, 5. 
68 Hollis (2001) 207 CLR 21, 49. 
69 Ibid. 
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business models operate on the assumption employment-related obligations and protections do 

not apply. 

 

Secondly, these arguments are not at odds with the benefits workers receive in the gig economy. 

Workers attribute great value to the level of autonomy and flexibility of work that the gig 

economy provides.70  Such work is often consistent with lifestyle preferences, allowing people 

to balance other commitments, such as in relation to other jobs, family, study and leisure.71 

Furthermore, the nature of work in the gig economy also creates opportunities for the 

employment of people that might struggle to otherwise find paid work, for example, people 

with disabilities.72 It is likely that if worker protections were to increase, workers would have 

reduced flexibility.73 

 

VI WEAKNESSES OF THE AUSTRALIAN POSITION 

 

On the other hand, there are some compelling reasons as to why the law should afford workers 

in the gig economy the status of employees. Firstly, workers are not entitled to ‘basic’ 

protections under Australian law if they are characterised as independent contractors. Some of 

these protections include minimum wages, paid leave, maximum hours, and workers’ 

compensation.74 Secondly, there is a considerable degree of risk and responsibility shifting 

from businesses to the workers in the gig economy. Workers now bear most or all of the risk 

with providing their own equipment, interruptions in online service, and irregular income 

flows.75 Not only do workers face uncertainty with insecure employment, but they are now 

                                                 
70 Sarah Kaine et al, ‘“The way they manipulate people is really saddening”: study shows the trade-offs 

in gig work’, The Conversation (online), 19 June 2017 <https://theconversation.com/the-way-they-

manipulate-people-is-really-saddening-study-shows-the-trade-offs-in-gig-work-79042>. 
71 De Stefano, above n 3, 5; Jonathan Hall and Alan Krueger, ‘An Analysis of the Labor Market for 

Uber’s Driver-Partners in the United States’ (Working Paper No 587, Princeton University, 22 January 

2015) 2–3, 5, 11 

<http://dataspace.princeton.edu/jspui/bitstream/88435/dsp010z708z67d/5/587.pdf>. 
72 De Stefano, above n 3, 5. 
73 James Surowiecki, ‘Gigs with benefits’ The New Yorker (New York), 6 July 2015, 33. 
74 Senate Standing Committees on Education and Employment, above n 1, 89, 92. See, eg, Jim Stanford, 

Australia Institute Centre for Future Work, Subsidising Billionaires: Stimulating the Net Incomes of 

UberX Drivers in Australia (March 2018) 

<https://d3n8a8pro7vhmx.cloudfront.net/theausinstitute/pages/2692/attachments/original/1519989285

/Subsidizing_Billionaires_Final.pdf?1519989285>. 
75 Andrew Stewart and Jim Stanford, ‘Regulating work in the gig economy: What are the options?’ 

(2017) 28(3) Economic and Labour Relations Review 421, 424. 
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likely to carry the risks associated with capital investment.76 Instant feedback and ratings of 

individual worker performance through technology platforms also shifts the burden of 

customer care and product and service quality onto the worker.77 

  

Thirdly, justifications that workers in the gig economy value their conditions on account of 

lifestyle preferences may not apply. Rather, workers may turn to casual and contracting work 

out of necessity because they are unable to find full-time work, unable to make ends meet with 

their regular job, or have caring responsibilities or health problems that make full-time work 

difficult to maintain. 78  Workers have been found to experience stress with the inherent 

uncertainty regarding their next work assignment, and it has been attributed to worsening 

physical and mental health among young people. 79  There are also concerns of 

underemployment.80 High levels of global competition for work through the internet may also 

cause people to accept lower pay, work longer hours, and give up a considerable amount of 

flexibility to maintain earnings.81  

 

Moreover, greater worker protections are needed given the obstacles to the realisation of 

international labour law standards in the context of the gig economy. For instance, freedom of 

association and the effective recognition of the right to collective bargaining82 are at risk as the 

dispersion of workers around the world through the internet makes associating very 

impractical.83 There are further concerns with the ease at which platform providers are able to 

                                                 
76 Sarah Kaine and Emmanuel Josserand, ‘Workers are taking on more risk in the gig economy’, The 

Conversation (online), 6 July 2016 <https://theconversation.com/workers-are-taking-on-more-risk-in-

the-gig-economy-61797>. 
77 De Stefano, above n 3, 5. 
78  Veronica Sheen, ‘Labour in vain: casualisation presents a precarious future for workers’, The 

Conversation (online), 25 July 2012 <https://theconversation.com/labour-in-vain-casualisation-

presents-a-precarious-future-for-workers-8181>; Ming Lim, ‘Why many click farm jobs should be 

understood as digital slavery’, The Conversation (online), 17 January 2018 

<https://theconversation.com/why-many-click-farm-jobs-should-be-understood-as-digital-slavery-

83530>. 
79 International Labour Office, ‘Global Employment Trends for Youth 2017: Paths to a better working 

future’ (Report, International Labour Office, 2017) 70 <http://www.ilo.org/wcmsp5/groups/public/---

dgreports/---dcomm/---publ/documents/publication/wcms_598669.pdf>. 
80 Janine Berg, ‘Income security in the on-demand economy: Findings and policy lessons from a survey 

of crowdworkers’ (Report, International Labour Office, March 2016) 13. 
81 De Stefano, above n 3, 5–6. 
82 See Convention (No. 87) concerning freedom of association and protection of the right to organize, 

opened for signature 9 July 1948, 68 UNTS 17 (entered into force 4 July 1950); Convention (No. 98) 

concerning the application of the principles of the right to organise and to bargain collectively, opened 

for signature 1 July 1949, 96 UNTS 257 (entered into force 18 July 1951). 
83 De Stefano, above n 3, 9. 
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take measures against workers who exercise a collective right, such as by affecting their ratings 

or excluding them from the platform.84 Generally speaking, the right for workers to collectively 

bargain in Australia is also restricted under the Fair Work Act 2009 (Cth) to ‘employees’,85 

and a union of independent contractors cannot bargain collectively unless authorised by the 

Australian Competition and Consumer Commission.86 In light of the limitations of modern 

Australian labour law to respond to emerging forms of employment in the gig economy and 

the challenges they present for worker protections, these issues need to be addressed by 

legislative or judicial action. 

 

VII POSSIBLE REFORMS 

 

One possible reform might involve the courts broadening the application of the existing tests 

for ‘employees’ to gig economy workers. However, it is unclear whether the courts would 

develop the common law in this area. Certainly, the FWC was unwilling to depart from ‘the 

traditional available tests’ even though they might be ‘outdated’, suggesting it would require 

intervention on behalf of the legislature to ‘broaden protection to participants in the digital 

economy.’87 This is similar to the FWC’s treatment of other novel concepts such as joint 

employment,88 although, it may nevertheless be a matter for the courts.89 

 

There is some scope for the court to overrule Kaseris. Courts could look to the substance of 

the transaction,90 and follow the reasoning in the UK and Californian cases.91 The scope of the 

control could be broadened, unlike in Kaseris,92 to give greater weight to the control exercised 

by businesses in the gig economy. For example, in the case of Uber, the control over charging 

                                                 
84 Ibid. 
85 Fair Work Act 2009 (Cth) pt 2-4. 
86 Senate Standing Committees on Education and Employment, above n 1, 89. There is an exemption 

under competition law in relation to bargaining for terms and conditions of employment limited to 

employees only: Competition and Consumer Act 2002 (Cth) ss 51(2)(a) (‘CCA’). Independent 

contractors must then apply to the Commission for an authorisation allowing collective bargaining that 

would otherwise infringe anti-competitive conduct provisions under the statute: CCA ss 88. For a more 

comprehensive analysis see Shae McCrystal, ‘Collective Bargaining beyond the Boundaries of 

Employment: A Comparative Analysis’ (2014) 37(3) Melbourne University Law Review 662, 681–5. 
87 Kaseris (2017) 272 IR 289, 310 [66]. 
88 FP Group Pty Ltd v Toohey Pty Ltd (2013) 238 IR 239, 257. 
89 Ibid. 
90 Porter (1989) 34 IR 179, 184. 
91 See, eg, Aslam [2017] IRLR 4, [89]–[90]. 
92 Kaseris (2017) 272 IR 289, 307 [55]. 
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fares in high and low demand times, and that exercised through the enforcement of service 

standards and maintaining Uber’s reputation.93 Greater consideration could be given to the 

level of economic dependence of gig economy workers on the principal,94 especially given the 

shifting of risk from principal to worker in relation to capital investment.95 An inability to 

generate ‘goodwill’ in the gig economy and scepticism surrounding independent contractors 

‘running their own enterprise’ is also a relevant factor that was given little analysis in Kaseris.96 

Furthermore, it is arguable the FWC erred97 by not giving proper regard to the rule that the list 

of relevant indicia is not closed.98 This would allow courts to recognise such factors as revenue 

generation and relative bargaining power, which was a major factor in Aslam.99  

 

Secondly, the legislature could create a new intermediate category of worker, such as 

‘dependent contractors’. This was a key recommendation arising out of the Senate Standing 

Committee on Education and Employment report into Corporate Avoidance of the Fair Work 

Act.100 This could ensure access to minimum wages and other labour conditions or protections 

for contractors dependent upon, inter alia,  ‘a major corporation using a relationship power 

imbalance to exercise control over the worker’. 101  For instance, the ordinary meaning of 

employee has been extended under Section 12 of the Superannuation Guarantee (Admin) Act 

1992 (Cth). Other jurisdictions are taking steps towards,102 or already recognise new categories 

of workers, including Sweden, Germany, Italy and Canada.103  

 

                                                 
93 Ibid; Aslam [2017] IRLR 4, [92]. 
94 Application by DJ Porter for an Inquiry into an Election in the Transport Workers’ Union of Australia 

(1989) 34 IR 179, 184–5. 
95 Kaine and Josserand, above n 76. 
96 Hollis (2001) 207 CLR 21, 42. 
97 Kaseris (2017) 272 IR 289, 310 [66]. 
98 See Stevens (1986) 160 CLR 16, 24. 
99  See especially Aslam [2017] IRLR 4, [87], [90]. See also the consideration of whether work 

performed is outside the ‘usual course’ of the hiring entity’s business in Dynamex (Cal, No S222732, 

30 April 2018) slip op 79. 
100 Senate Standing Committees on Education and Employment, above n 1, 106. 
101 Ibid. 
102 Anushka Asthana and Robert Booth, ‘May relaunches premiership with new protections for gig 

economy workers’, The Guardian Australia (online), 11 July 2017 

<https://www.theguardian.com/business/2017/jul/11/may-relaunches-premiership-with-new-

protections-for-gig-economy-workers>. 
103 Brian Langille and Guy Davidov, ‘Beyond Employees and Independent Contractors: A View from 

Canada’ (1999) 21(1) Comparative Labour Law and Policy Journal 7, 24–5. 
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A potential shortcoming that has been raised with this type of reform involves difficulties that 

may arise in finding a suitable definition that offers meaningful protection for workers.104 For 

example, the definitions of dependent contractors in some jurisdictions require a certain 

percentage of income to be earned from a single source, which may be inappropriate in the gig 

economy where workers may accept tasks from a variety of platforms. 105  Under Spanish 

legislation, ‘economically-dependent self-employed workers’ must obtain at least 75% of their 

income from a single client.106 Also, in Italy, an increase in protections for para-subordinate 

arrangements led to considerable uncertainty, litigation and complexity in the law for 

classifying worker status. 107  Another concern is that with the creation of an intermediate 

category, some ‘employees’ under current tests may fall into that category and be deprived of 

their full protections. 108  In the UK, for instance, potential employees will often seek 

classification under the secondary category of ‘worker’ given more stringent tests are applied 

in relation to ‘employees’.109 However, in any case, this kind of reform appears unlikely to 

occur with the current Coalition government.110  

 

Lastly, the employee-contractor distinction could be abolished entirely. This would involve an 

extension of the approach taken by Kirby J in Sweeney,111 or McHugh J in Hollis,112 to broaden 

obligations of vicariously liability from employees to independent contractors. Indeed, the 

traditional distinction may be outmoded in contemporary Australia. Some of the issues for 

workers in the gig economy might be better addressed through broader discussions in the 

context of securing worker protections for an increasing number of non-standard workers at 

large.113 There has been an emergence of ‘hybrid’ forms of employment in recent times,114 and 

                                                 
104 De Stefano, above n 3, 19–20. 
105 Benjamin Sachs, ‘A New Category of Worker for the On-Demand Economy?’ on OnLabour (22 

June 2015) <https://onlabor.org/a-new-category-of-worker-for-the-on-demand-economy/>. 
106  Eurofound, Spain: Self-employed workers (24 February 2009) 

<https://www.eurofound.europa.eu/observatories/eurwork/comparative-information/national-

contributions/spain/spain-self-employed-workers>. 
107 De Stefano, above n 3, 19–20. 
108  Michael Rawling and Sarah Kaine, ‘A new definition of “worker” could protect many from 

exploitation’, The Conversation (online), 14 February 2018 < https://theconversation.com/a-new-

definition-of-worker-could-protect-many-from-exploitation-91083>.  
109 De Stefano, above n 3, 20. 
110 See Senate Standing Committees on Education and Employment, Parliament of Australia, Corporate 

Avoidance of the Fair Work Act: Coalition Senators’ Dissenting Report (2017). 
111 Sweeney (2006) 226 CLR 161, 187–91 
112 Hollis (2001) 207 CLR 21, 54 [85]. 
113 De Stefano, above n 3, 7. 
114 Sweeney (2006) 226 CLR 161, 186–7, 192–3. 
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difficulties in classification arise where the worker-principal relationship is viewed ‘as being 

on a continuum of dependency’. 115  It has been suggested that a question of whether the 

distinction should be abolished should be one of legislative policy.116 The majority judgment 

in Sweeney certainly illustrates the High Court’s unwillingness to reconsider the employee-

contractor distinction in relation to vicarious liability.117 However, again, given the view of the 

current Coalition government, such legislative action is unlikely to occur in the near future. 

 

VIII CONCLUSION 

 

Clearly, the application of the employee-contractor distinction in relation to gig economy 

workers poses great challenges for the protection of these workers under current Australian 

labour laws. This is particularly alarming considering the significant growth in non-standard 

working arrangements in recent times. The approach taken in Australia is also out of step with 

other jurisdictions. The use of non-standard forms of labour present considerable opportunities 

for businesses and growth in the economy, and more flexible working arrangements can benefit 

workers. However, these arrangements do not necessarily suit all workers, and without changes 

to the existing tests and protections they may be deprived of basic labour rights and subject to 

exploitation. These issues may be resolved with a broadening of the existing tests by the courts. 

A better response may also involve legislative action through creating a new intermediate 

category of worker or by abolishing the distinction altogether, although in light of the current 

political circumstances, such change seems unlikely. 
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Hall Law Journal 609. 
116 Pittard and Naughton, above n 11, 128. 
117 Sweeney (2006) 226 CLR 161, 173. 
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