


PREFACE

Every year as part of ALSA’s annual conference it receives competition 

entries from some of the best law students across Australia. This journal 

showcases the highest performing submissions to two annual ALSA 

competitions: the National Essay Competition and the Paper Presentation. 

 

The Paper Presentation Competition combines written and oral legal skills as 

students are required to research and write a legal essay (5,000 words) and 

then present this essay to a panel of judges. The winning student is therefore 

based on a combination of the marks received for both the written and oral 

components of the competition. For the oral component, students get a total 

of 20 minutes to present their paper, which is followed by questions from the 

panel of judges. 

 

In contrast, the National Essay Competition is purely judged off the written 

material submitted to ALSA. Students who enter this competition are required 

to submit a paper of between 3,000 and 12,000 words. 

 

In 2018, the high calibre of entries we received is a reflection of the 

impressive young legal minds that ALSA brings together. Indeed, as students 

are able to write and present on any topic of their choosing, this journal 

highlights the breadth of legal interests of Australian law students. 

 

This year, ALSA has also expanded the Academic Journal, with a focus on 

increasing our connections with law students in other countries. It is for this 

reason that this journal includes an entry from the Asian Law Students’ 

Association, a section and connection that we hope to build in the coming 

years. 

 

We hope that by reading this journal you are inspired to write or present on a 

legal topic that interests you. Certainly, ALSA encourages law students to 

enter these competitions so that can we can continue to showcase the talent 

of Australian law students.

 

Happy reading!
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Abstract 
 

This essay is divided into two parts. Part one analyses the history of how the High Court 

has interpreted the Constitution. This will involve examining judgments of the High Court 

in cases that have been the most influential on the development of Constitutional 

interpretation. For the sake of simplicity, an emphasis will be placed on the dichotomy 

between the legalist and ‘living force’ theories of Constitutional interpretation that has 

guided the High Court in its decisions. Part two endorses an interpretational approach 

grounded in the legalist theory of interpretation. This argument is based on the 

Constitution’s construction – in particular s 128 – and on the elements of stability, 

reliability and consistency the Constitution is designed to imbue. Assisting this argument is 

a comparison of the Australian and US Constitutions with scepticism placed on the ‘living 

force’ decisions of the US Supreme Court which the United States Constitution has 

permitted. Ultimately, by examining the Constitution’s form, its intended function, its 

comparison to the US Constitution and the overarching doctrine of the separation of powers 

this essay argues that an interpretive approach that is focused on the Constitution’s textual 

construction favours the legalist approach over the ‘living force’ philosophy.  

 

Part I 

 
Justice Deane argued his ‘living force’ theory of Constitutional interpretation when the 

High Court ‘was perceived by many to have embarked on a path of judicial activism.’1 

His comments purport to uphold the intention of the framers but they actually foster a 

                                                
1 Jeffrey Goldsworthy, 'Australia: Devotion to Legalism' in Jeffrey Goldsworthy (ed), Interpreting 
Constitutions, A Comparative Study (2006) 106, 158. 
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progressive style of interpretation that extract ‘hidden’ implications from the document. 

The High Court recently repudiated its creative renaissance present in the 1990s in 

favour of an approach more aligned with its origins. This essay argues that the approach 

advocated by Deane J is ultimately unnecessary and unreflective of the direction the 

High Court has taken and is incompatible with what the Constitution actually is.  

 

A History of Constitutional Interpretation 

 

The seminal and most influential case on constitutional interpretation is the Engineers’ 

Case.2 Justice Mason (as he then was) has referred to the case as a ‘fundamental and 

decisive event in the evolution’ of the High Court and its dismissal of implied reserved 

powers remains unquestioned. 3  The majority held that the Constitution is to be 

interpreted according to its natural meaning and not by politically desirable outcomes.4 

Although the Court was willing to acknowledge that necessary implications like the 

separation of powers will inevitably arise,5 the argument that implications could be 

readily sourced from the Constitution was rejected. The ‘implication’ approach was 

deemed to be ‘referable to no more definite standard than the personal opinion of the 

Judge who declares it’ and was held to be based on ‘a vague, individual conception of 

the spirit of the compact.’6 The Engineers’ Case legitimized originalist interpretation 

and demanded judges construe the Constitution in accordance with the original intention 

of the drafters. The consequence of adhering to the Constitution by its words alone,7 

leaving aside vague notions permeated by the ‘spirit of the document,’8 is that unless 

amended by s 1289 of the Constitution its words continue to mean what they meant 

when first enacted. This sets originalism in stark opposition with the ‘living force’ 

theory and has fuelled judicial conflict ever since. 

 

On taking office as Chief Justice of the High Court, Sir Owen Dixon proclaimed ‘strict 

and complete legalism’ as the only safe option for guiding constitutional 

                                                
2 Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129. 
3 Koowarta v Bjelke-Petersen (1982) 153 CLR 168, 227. 
4 Engineers’ (1920) 28 CLR 129, 142, 160.   
5 Ibid 155. 
6 Ibid 142, 145. 
7 (1920) 28 CLR 129, 160. 
8 Huddart v Parker (1909) 8 CLR 330, 388. 
9 Australian Constitution s 128.  
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interpretation.10 His honour’s advocation of ‘strict legalism’ reflected 50 years of High 

Court decisions11 and was replicated in 1972,12 197513 and 1993.14 As legal philosopher 

Jeffrey Goldsworthy has asserted ‘legalism has been defended by Australian judges, 

including two Chief Justices, explicitly on the ground that it offers the best way of 

maintaining the confidence of all parties in the judicial resolution of constitutional 

disputes.’15 Throughout the 20th century strict legalism was seldom challenged with the 

Court generally ignoring the ‘living force’ theory later articulated by Deane J. However, 

by the mid-1990s Deane, Toohey and Kirby JJ would strongly oppose orthodox 

interpretation in a series of cases that convinced many ‘a new era of bold judicial 

creativity’16 was emerging.  

 

The Mason Court 

 

By the 1990s the Court had strayed from traditional concepts of interpretation towards 

‘a more purposive and even creative approach.’ 17  The shift of judicial opinion 

precipitated a momentous High Court decision in Cole v Whitfield18 which saw the 

Court overrule roughly 127 cases19 and allow referrals to the Constitutional Convention 

Debates20 to shape judicial decisions. The decision was significant because it meant 

extrinsic evidence could now influence judicial decisions. The decision was unanimous 

and marked a clear departure from legalism. This was culminated in 1992 when the 

court ‘discovered’ an implied freedom of political communication within the 

Constitution. 21  The Court ruled that legislation banning political advertising during 

election campaigns was unconstitutional because an implied freedom of political 

communication could be sourced from the underlying principles of the Constitution.  
                                                
10 Goldsworthy, above n 1, 152.  
11 Ibid 153.  
12 King v Jones (1972) 128 CLR 221. 
13 Western Australia v Commonwealth (1975) 134 CLR 201. 
14 Cheatle v The Queen (1993) 177 CLR 541. 
15 Goldsworthy, above n 1, 157. 
16 Ibid 146.  
17 Ibid 144.   
18 (1988) 165 CLR 360, 402. 
19 Justice Michael McHugh, ‘The Constitutional Jurisprudence of the High Court: 1989-2004’ (Speech 
delivered at the Inaugural Sir Anthony Mason Lecture in Constitutional Law, Banco Court, Sydney, 26 
November.2004) 
<http://www.hcourt.gov.au/assets/publications/speeches/formerjustices/mchughj/mchughj_26nov04.html
>. 
20 Official record of the debates of the Australasian Federal Convention, Parliament House Melbourne, 
20th January to 17th March 1898.  
21 Australian Capital Television v Commonwealth (ACTV) (1992) 177 CLR 106; Nationwide News Pty 
Ltd v Wills (1992) 177 CLR 1. 
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Two years later Deane J referred to the Constitution as a ‘living force.’22 A shift in 

constitutional interpretation towards an increasingly creative approach was a 

burgeoning prospect. In 1993, Toohey J asserted that an implied bill of rights was on 

the horizon23  and in Leeth v Commonwealth24  Toohey and Deane JJ held that the 

Constitution contained an implied right to equality. Justice Murphy in 1986 even 

claimed the Constitution contained an implied right to free speech. 25  Some 

commentators argued the Court was adopting a style similar to the ‘naturalist and 

instrumentalist’26 approach of the US Supreme Court. However, some justices remained 

loyal to more grounded principles of interpretation. In Theophanous Brennan J 

disagreed with Deane J arguing ‘the Court… can do no more than interpret and apply its 

text, uncovering implications where they exist. The Court has no jurisdiction to fill in 

what might be thought to be lacunae left by the Constitution.’27 Legalism seemed to be 

waning before a more creative and imaginative approach but by the end of the 1990s it 

would again represent the view of the majority of the High Court.   

 

A Return to Legalism 

 

The High Court cases of McGinty28 and Re Wakim29 were heard before a High Court 

composition McHugh J has claimed was critical of its recent activism.30 McGinty saw 

the Court eschew its earlier creativity and reject the implied guarantee of ‘one vote, one 

value.’ McHugh J argued that the implied freedom of political representation was 

fundamentally wrong 31  with Gummow J submitting the earlier decisions were 

incompatible with orthodox interpretative principles.32  

 

Re Wakim concerned the validity of cross-vesting legislation enabling State jurisdiction 

to be conferred on Federal courts. Despite its convenience and that it had operated for 

                                                
22 Theophanous v Herald and Weekly Times Ltd (1994) 182 CLR 104, 171–3. The ‘living force’ theory 
was also emphasised by Toohey J in McGinty v Western Australia (1996) 186 CLR 140, 170.  
23 Justice J Toohey ‘Government of Laws, and Not of Men?’ (1993) 4 Public Law Review 158, 170. 
24 (1991) 174 CLR 455. 
25 Miller v TCN Channel Nine Pty Ltd (1986) 161 CLR 556, 581–2. 
26 Goldsworthy, above n 1, 155. 
27 Theophanous (1994) 182 CLR 104, 142–3. 
28 McGinty v Western Australia (1996) 186 CLR 140. 
29 Re Wakim; Ex parte McNally (1999) 198 CLR 511. 
30 Mchugh, above n 19.  
31 McGinty (1996) 186 CLR 140, 232, 234, 236. 
32 Ibid 289. 
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over ten years the Court held 6-1 that it was unconstitutional under ss 76 and 77 of the 

Constitution. Even Gaudron J who had often sided with Toohey J 33  agreed with 

Gummow and Hayne JJ that the Court must follow ‘the application of accepted 

constitutional doctrine.’34 McHugh J reiterated his familiar opinion that the Court’s 

function is to apply the Constitution as the drafters intended and with the language they 

provided.35  

 

Importantly, Re Wakim relied heavily on past authorities.36 If the tide of progressivism 

of the 1990s had continued to develop, a different decision would likely have been 

reached. But instead, more than 90-years on, the decision of Engineers’ was being 

rejuvenated. By 1997 in Lange37 the threat of interpretational activism had subsided 

with the political communication implication recast as a principle actually extracted 

from ‘the text and structure of the Constitution.’ Justice Selway has commented on the 

current interpretational climate stressing ‘it may not be strict “legalism” but it is 

legalism nonetheless.’38 The momentum behind the ‘living force’ conception has been 

derailed with what some commentators have referred to as a return to legalism.39 Since 

then, only Kirby J has maintained that the Constitution is to be interpreted in light of 

contemporary settings.40 

 

The Judicial Flexibility of Legalism 

 

The rationale behind ‘living force’ interpretation is that it aims for Constitutional 

validity and to ensure the Constitution remains adaptable and relevant to contemporary 

society. As Kirby J has noted ‘The Constitution is to be read according to contemporary 

understandings of its meaning, to meet, so far as the text allows, the governmental needs 

                                                
33 Lange v Australian Broadcasting Corporation (1987) 189 CLR 520. 
34 (1999) 198 CLR 511, 550 [126]. 
35 Ibid [35]. 
36 In Re Judiciary and Navigation Acts (1921) 29 CLR 257; R v Kirby; Ex parte Boilermakers' Society of 
Australia (1956) 94 CLR 254; R v Duncan; Ex parte Australian Iron and Steel Pty Ltd (1983) 158 CLR 
535, 579.  
37 (1987) 189 CLR 520. 
38 Justice Brad Selway, ‘Methodologies of Constitutional Interpretation in the High Court of Australia’, 
(2003) 14 Public Law Review 234, 250. 
39 Leslie Zines, ‘Legalism, Realism and Judicial Rhetoric in Constitutional Law’ (2002) 5(2) 
Constitutional Law and Policy Review 21, 29; Haig Patapan, ‘High Court Review 2001: Politics, 
Legalism and the Gleeson Court’, (2002) 37 Australian Journal of Political Science 241, 241–2. 
40 Re Wakim (1999) 198 CLR 511, 599–600; Re Colina (1999) 200 CLR 386, Grain Pool of Western 
Australia v Commonwealth 202 CLR 479, 515. 
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of the Australian people.’41  

 

However, traditional principles of interpretation have proven themselves capable of 

flexibility. Firstly, originalist interpretation accommodates the application of 

constitutional provisions to new objects the framers may not have foreseen.42 This has 

subsequently been called the ‘connotation’ and ‘denotation’ principle.43 Goldsworthy 

has actually lamented the scope of judicial opportunity afforded under policy 

considerations, notably ‘the remarkable abuse of constitutional powers through 

constitutional interpretation’ in relation to the ‘massive expansion of Commonwealth 

powers since 1920.’ 44  Indeed, the First 45  and Second 46  Uniform Tax Cases, the 

Tasmanian Dam Case47 and the Workchoices Case48 support Goldsworthy’s assertion 

that even under the constraints of legalism the High Court operates with a vast degree of 

judicial freedom and can interpret the Constitution in ways unanticipated by the 

framers.  

 

This is not particularly surprising. The Constitution was always intended to be 

interpreted broadly.49 Because orthodox interpretation, as Dixon J once proclaimed, has 

always treated the Constitution as an instrument that confers powers ‘wide enough to be 

capable of flexible application to changing circumstances,’50 judicial decision-making 

already fosters a measurable degree of discretion.  

 

Part II 
 

Precise Interpretation 

  

An examination of how the Constitution is written and how it confers law-making 

powers favours a legalistic approach to interpretation over a progressive one. As Chief 

Justice Mason has asserted the Constitution is a ‘prosaic document expressed in 

                                                
41 Eastman v R (2000) 203 CLR 1, 80 [242]. 
42 Street v Queensland Bar Association (1989) 168 CLR 461. 
43 Goldsworthy, above n 1, 122. 
44 Goldsworthy, above n 1, 138–9. 
45 South Australia v Commonwealth (1942) 65 CLR 373. 
46 Victoria v Commonwealth (1957) 99 CLR 575. 
47 Commonwealth v Tasmania (1983) 158 CLR 1. 
48 New South Wales v Commonwealth 229 CLR 1. 
49 Australian National Airways Pty Ltd v Commonwealth (1945) 71 CLR 29, 81.  
50 Australian National Airways Pty Ltd v Commonwealth (1945) 71 CLR 29, 81.  
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lawyer’s language.’51 It is wildly dissimilar to the US Constitution, which eschews a bill 

of rights and has avoided the use of ‘grand declarations of national values or 

aspirations.’52 Unlike the US Constitution, it was not written by revolutionaries but by 

colonial politicians assisted by an imperial government that fostered a system of 

parliamentary supremacy unrestrained by a binding Constitution of its own. The context 

of the document’s formation suggests the framers were cognisant of the fact ‘judicial 

interpretations of abstract rights could have unpredictable and undesirable 

consequences.’53 Put simply, what the Constitution actually is makes it incompatible 

with principles of judicial progressivism. Nowhere is this highlighted more definitively 

than by the Constitution’s inclusion of s 128. 

 

Section 128 acts as a provisionary safeguard against progressive interpretation because 

it explicitly specifies the only way in which the wording of the Constitution can be 

changed or amended, which is through the carrying of a successful referendum, a 

momentous and notoriously difficult challenge.54 By including s 128 in the Constitution 

the framers denied the High Court the opportunity of readily sourcing implications from 

its text. As Dawson J has contended ‘implications must be necessary or obvious having 

regard to the express provisions of the Constitution itself. To draw an implication from 

extrinsic sources… would be… guided only by personal preconceptions of what the 

Constitution should, rather than does, contain.’55 Similarly, Gummow J has argued an 

interpretation inconsistent with s 128 would pervert the purpose of judicial power 

because the Constitution would then extract its meaning from the personal opinions of 

successive judges.56 In fact, s 128 has been so successful in preserving the wording and 

application of the Constitution that it can explain some of the High Court’s more 

creative decisions as justices have sought to bypass its stringency.  

 

The interpretive inflexibility of the Constitution seems to be apparent within the 

judgments of those justices who have sought to modernise it. Deane J’s ‘living force’ 

interpretation rests on the assertion that it was actually “intended” to be a living 

                                                
51 Anthony Mason, ‘The Australian Constitution in Retrospect and Prospect’ in R French G Lindell and C 
Saunders (eds) Reflections on the Australian Constitution (The Federation Press, Sydney, 2003) 8. 
52 Goldsworthy, n 1, 109.  
53 Ibid. 
54 Only 8 out of 44 referendums have been successful.  
55 Theophanous (1994) 182 CLR 104, 194. 
56 SGH Ltd v Federal Commissioner of Taxation (2002) 210 CLR 51, 75.  
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instrument, which is a somewhat paradoxical stab at interpretational legitimacy.57 In 

Newcrest Mining (WA) v The Commonwealth58 Kirby J stated the seemingly legalist 

viewpoint that ‘the duty of the Court is to interpret what the Constitution says and not 

what individual judges may think it should have said’ and ‘nor should the Court adopt 

an interpretative principle as a means of introducing, by the backdoor, provisions of 

international treaties… not yet incorporated into Australian domestic law.’ But his 

honour then immediately argues that where there is ambiguity, the Constitution justifies 

an interpretation that supports obedience to international human rights law!59  

 

Deane J claims originalist interpretation of the Constitution regrettably promotes the 

‘declaration of the will and intentions of men long since dead.’60 However, the drafters’ 

opinions and intentions do not shape the policy considerations or outcomes of justice 

that judicial interpretation of the Constitution creates. The drafters’ intentions merely 

shape how the Constitution is to be utilised, which is that it be interpreted as a regulator 

of law-making powers. It is for the mandated parliament to be creative and progressive. 

As Goldsworthy has aptly proclaimed ‘by deciding against a bill of rights, the framers 

entrusted to parliaments, not courts, the responsibility for striking the necessary 

balances between competing rights… balances that require political rather than legal 

judgment.’61 The Constitution merely sets out the structural framework of how law-

making powers are distributed. It does not present itself as a mechanism for the 

facilitation of judicial maneuvering based on the desirability of particular political 

outcomes.  

 

‘Living Force’ Interpretation 

 

An enlightening comparison to Australia’s Constitution is the Constitution of the United 

States. Inspired by the American Revolution and enshrining a Bill of Rights, the 

American Constitution is composed of grand poetic language and is consequently much 

more susceptible to creative or even opportunistic interpretation. This is particularly 

evident in the ‘un-enumerated’ rights it has been interpreted as upholding. 

                                                
57 (1994) 182 CLR 104, 171. 
58 (1997) 190 CLR 513. 
59 Ibid 657–8. 
60 (1993) 182 CLR 104, 171–2.  
61 Jeffrey Goldsworthy, ‘Constitutional Implications Revisited’, (2011) 30(1) University of Queensland 
Law Journal 10, 22. 
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The US Supreme Court’s interpretation of the Fourteenth Amendment, which specifies 

‘[no State shall] deprive any person of life, liberty, or property, without due process of 

law’ is a pertinent example of the result-oriented constitutional analysis the US 

Constitution is capable of facilitating. In Roe v Wade62 the US Supreme Court held that 

the un-enumerated constitutional right to privacy contained in the Fourteenth 

Amendment’s concept of personal liberty was broad enough to encompass abortion.63 

 

Construing a right to privacy, which already stems from a nebulous concept of personal 

liberty, as constituting a right to major medical intervention is transparently 

opportunistic. The logical connection between personal liberty, privacy and abortion 

rights seems concocted and suspiciously convenient. Even more so considering the right 

was held to extend only to the first trimester.64 Such a specific interpretational outcome 

does not appear to have arisen organically from the substance of the text but to have 

been manufactured to reach a predetermined goal. Whatever the individual’s opinion on 

abortion it is undeniable the decision in Roe v Wade illustrates judicial creativity.  

 

The Fourteenth Amendment has also been interpreted as protecting the un-enumerated 

right of same-sex marriage. In 2015 the Supreme Court held in Obergefell v Hodges65 5-

4 that same-sex marriage was Constitutionally protected. The Court was vehemently 

split on the Constitution’s bearing on the decision with Roberts CJ lamenting:  

 

‘If you are among the many Americans — of whatever sexual orientation — who 

favor expanding same-sex marriage, by all means celebrate today's decision. 

Celebrate the achievement of a desired goal. Celebrate the opportunity for a new 

expression of commitment to a partner. Celebrate the availability of new benefits. 

But do not Celebrate the Constitution. It had nothing to do with it.’66 

 

Justice Anthony Kennedy who supported the decision defended the ‘living force’ theory 

asserting that those who wrote the Bill of Rights and the Fourteenth Amendment never 

presumed to know freedom in all its dimensions,67 but wanted to enshrine liberty ‘as we 

                                                
62 410 U.S. 113. 
63 Ibid 113, 162. 
64 Ibid. 
65 576 U.S.  
66 Ibid 28. 
67 Ibid 7. 



 
ALSA Academic Journal  2018 
 

 10 

learn its meaning.’68  

 

The decision perhaps reveals the temptation for justices to adopt ‘living force’ 

interpretation to secure political outcomes expediently. But it seems clear the 

motivation behind these decisions is to achieve personal assumptions of what is 

honourable and right rather than on protecting the structural integrity of the 

Constitution. 

 

The Risks of ‘Living Force’ Interpretation 

 

There is practicality in the ‘living force’ theory. In his ‘Bicentennial Speech’ in 1987 

Justice Thurgood Marshall celebrated that many constitutional principles that emerged 

to meet moral changes in society, including human rights for African Americans, were 

not germinated by the Framers but by those ‘who refused to acquiesce in outdated 

notions of liberty, justice, and equality, and who strove to better them.’69 Holmes J 

expressed a similar sentiment in Missouri v Holland remarking ‘[the framers] called 

into life a being the development of which could not have been foreseen completely by 

the most gifted of its begetters.’70  

 

The ‘living force’ theory does aim to instill contemporaneity into the Constitution to 

ensure its continued capability of providing fair and valid outcomes within the context 

of modern society. However, it is a hazardous and inherently unstable endeavour. Of the 

various constitutional interpretations the ‘living force’ theory is the most defenceless to 

judicial activism. Activist interpretation is anathema to the Constitution because it seeks 

to modify for politically desirable outcomes a document that was designed to transcend 

political influence.  

 

The ‘living force’ theory can also precipitate unintended consequences by thwarting 

changing societal attitudes and social development. US Supreme Court Justice Ruth 

Ginsburg has criticised Roe v Wade for damaging the changing perceptions of women’s 

                                                
68 Ibid 5.  
69 Justice Thurgood Marshall, ‘The Bicentennial Speech’ (Speech delivered at  
The Annual Seminar of the San Francisco Patent and Trademark Law Association, San Francisco, May 6 
1987). 
70 Missouri v Holland 252 US 416, 433 (1920). 
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rights in the 1970s and for stifling the ‘momentum on the side of change.’71 According 

to Justice Ginsburg, abortion rights should have been secured more gradually by state 

legislatures in a process that would have legitimised its development. 72  The 

opportunism and questionable reasoning of Roe v Wade offered pro-life activists a clear 

target and seemed to validate their position that the Supreme Court had exploited the 

Constitution for political purposes. Justice Ginsburg is an unlikely proponent of such 

criticism. A staunch advocate of women’s rights Ginsburg believes the culmination of 

gender equality will take the form of an entirely female Supreme Court.73 However, her 

honour’s views on gender equality make her displeasure with Roe v Wade and her 

criticism of opportunistic judicial decision-making all the more powerful.  

 

Ultimately, the Australian Constitution does not possess the equivalent concepts or 

rhetorical language of its American counterpart and cannot be interpreted as broadly. 

But to the extent both documents are comparable the US Constitution’s facilitation of 

un-enumerated rights should function as a stern warning. Not because ‘living force’ 

interpretation has not contributed to worthy causes or because justices should not be 

permitted to bring about meaningful change. But because the Constitution can only be 

interpreted flexibly to a certain point before it loses its integrity and becomes essentially 

pointless. As Justice Antonin Scalia remarked in his book A Matter of Interpretation, 

‘[by] trying to make the Constitution do everything that needs doing from age to age, 

we shall have caused it to do nothing at all.’74 

 

Conclusion 

 

The Constitution’s strengths do not flow from its malleability to contemporary socio-

political pressures. Designed to regulate power rather than accommodate political 

outcomes, manipulation of its function risks violating its utility. Interpretational change 

should not encompass the progressivism envisioned by the High Court’s more 

progressive justices. And it does not need to. Three weeks after Chief Justice Mason’s 
                                                
71 Meredith Heagney, Justice Ruth Bader Ginsburg Offers Critique of Roe v. Wade During Law School 
Visit (May 15 2013) The University of Chicago Law School 
<https://www.law.uchicago.edu/news/justice-ruth-bader-ginsburg-offers-critique-roe-v-wade-during-law-
school-visit>. 
72 Ibid. 
73 Ginsburg Wants To See All-Female Supreme Court (November 27 2012) CBSDC 
<http://washington.cbslocal.com/2012/11/27/ginsburg-wants-to-see-all-female-supreme-court/>.  
74 Justice Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law (Princeton University 
Press, 1997) 47. 
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retirement his honour suggested ‘too much should not be made of the movement away 

from legalism towards a more purposive… form of jurisprudence. The text of the 

Constitution must always remain the principal foundation of Constitutional 

interpretation.’75 Whatever the High Court’s future interpretational direction, it must 

remain grounded in notions of legalism and in the meaning of the Constitution’s text 

rather than in Deane J’s ‘living force’ theory.  
 

 

  

                                                
75 McHugh, above n 19. 
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I INTRODUCTION 

!
In June this year, a petition was served to Members of the Scottish Parliament to scrap 

the ‘archaic and unfathomable’ blasphemy law.1 This petition has emerged amongst 

fears the country’s legal system is being left behind by the rest of the UK and European 

countries.2 However, Australia's blasphemy laws have garnered very little attention 

since the 1990s after the controversy surrounding the Rushdie affair.3 It may come as a 

shock to many, that blasphemy is still illegal in Victoria, New South Wales and South 

Australia. While the offence of blasphemy can be critiqued from a plethora of 

perspectives the scope of this essay is limited to an analysis of whether blasphemy laws 

can be justified in modern day Australia. The offence has historically had a twofold 

justification. First, on the basis that it protects God and the Church of England and 

second, that it protects social order. However, I argue neither of these arguments are an 

adequate justification for criminalising blasphemy in modern Australian secular society. 

The common law offence of blasphemy no longer serves a beneficial purpose and 

should be abolished.  

II RESEARCH METHODOLOGY 

Legal research methods can be understood in terms of source materials and categorised 

into three methods:  doctrinal, socio-legal and critical.4 In researching this essay, I have 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Scott Macnab, ‘Holyrood handed petition to scrap blasphemy laws’ The Scotsman (online), 02 July 
2017 <http://www.scotsman.com/news/politics/holyrood-handed-petition-to-scrap-blasphemy-laws-1-
4492470>.   
2 Ibid. 
3 The New South Law Reform Commission, Blasphemy, Final Report no 74 (1994) [1.2].  
4 Chris Dent, ‘A Law Student-Orientated Taxonomy for Research in Law’ (2017) 48 Victoria University 
of Wellington Law Review 371, 373.     



adopted a socio-legal methodology. Such a method places emphasis on the social 

context of the law it is examining.5 This method considers broader, and numerous, 

social contexts to analyse, and often critique, the law.6 I have used this method to 

analyse whether the blasphemy laws can be justified in light of the changed religious 

make-up of modern-day Australia. The essay maintains its legal nature by examining a 

criminal offence. However, it does so through the impact the offence could have, and 

has had, on social tensions. Further, this essay assesses the appropriateness of the 

offence in light of the Australia’s contemporary religious profile. While this necessitates 

a description of the law as the basis for analysis, this does not constitute a doctrinal 

research. Instead, this base is used to frame the central hypothesis that blasphemy laws 

are no longer appropriate in the social context of present-day Australia. 

 

The research approach of any writing depends on the characterisation of the research 

question and the material used.7 In establishing Australia’s religious profile, I did not 

collect data but utilised data already compiled by the Australian Bureau of Statistics, 

and this can be likened to the empirical approach. Further, I used a historical approach 

to establish the social tension that has been caused, or could be caused, by the existence 

of a blasphemy law in Australia. I have used recent historical materials, like news 

articles, parliamentary debates and commentary on historical events to establish the 

social context within which the blasphemy law operates. I did this with a normative 

purpose to prompt or support an argument for legal change.8 In this case, I sought to 

revive and support the argument for abolishing blasphemy laws in Australia.  

III THE HISTORICAL ORIGINS OF BLASPHEMY 

The origins of blasphemy are important in understanding the way the offence now 

operates in modern Australia.  In Christian theology, blasphemy is the direct criticism of 

God and the sacred.9 As such, the offence originated from the English Ecclesiastical 

Courts.10 However, with the dissolution of the Ecclesiastical Courts by the 17th-century, 

blasphemy became a common law offence dealt with by the Civil Courts.11 The offence 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5 Ibid 378. 
6 Ibid. 
7 Ibid 381. 
8 Ibid 387. 
9 Reid Mortensen, ‘Blasphemy in a Secular State: A Pardonable Sin?’ (1994) 17(2) University of New 
South Wales Law Journal 409, 409. 
10 Terence McKenna, ‘’Treason against God’ – some aspects of the law relating to ‘blasphemy’’ (2001) 5 
Southern Cross University Law Review 27, 33. 
11 Ibid, 33.  



was solidified during the reformation period where the monarchs sought to define 

acceptable boundaries of religion and outlaw deviant religious beliefs which were 

perceived as a threat to social harmony.12 In 1676 the landmark case of R v Taylor13 was 

heard where John Taylor was found guilty of calling Jesus a bastard, an imposter and a 

cheat.14 This case cemented blasphemy as a criminal offence in England.15 Lord Chief 

Justice Hale found that Christianity was “parcel of the laws of England; and therefore to 

reproach the Christian religion is to speak in subversion of the law.”16 Essentially, a 

crime against the religion of the state was a crime against the state itself.17  

 

In a time of widespread dissent after the establishment of the Church of England, the 

justification for blasphemy was twofold. First, it offended God and the Church of 

England (the theological justification) and second, it upheld social order (the social 

justification).18 As a result, when maintaining social order hinged on the intertwined 

nature of the Church of England and the state, the substance of the attack was important. 

Any criticism of the church whether offensive or moderate was sufficient to amount to 

blasphemy.19 It is against this background that the modern common law offence should 

be compared. 

IV RECEPTION INTO AUSTRALIAN LAW 

By the time New South Wales was colonised, blasphemy law had fallen under the 

common law jurisdiction, allowing it to be received into Australian law.  When NSW 

was colonised in 1788, the colonial settlers carried with them the laws of England by 

virtue of their birth right.20 All English law, which was applicable to the situation of the 

settlers and circumstances of the new colony, was inherited. However, after confusion 

over the precise date of colonisation, the Australian Courts Act (UK) was passed in 

1828.21 This marked the date from which all English law and statutes would be applied 

to the NSW colony, as applicable.  

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
12 Above n 9, 410. 
13 R v Taylor (1676) 6 ER 189. 
14 Above n 10, 33. 
15 Ibid. 
16 Above n 9, 411. 
17 Above n 3, [2.5]. 
18 The New South Law Reform Commission, Blasphemy, Discussion Paper no 44 (1992) [2.10]. 
19Ibid [2.11]. 
20 Alex Castles, ‘The Reception and Status of English Law in Australia’ (1963) 2(1) Adelaide Law 
Review 1, 2. 
21 Australian Courts Act (UK) 9 Geo 4 c 83.  



By 1828 blasphemy, as a common law offence was eligible to be received into 

Australian law if applicable. That is, blasphemy could only be received if the Church of 

England was the established church of the colony. According to Justice Dixon, the 

Church of England came to NSW as the established church and remained so for some 

years.22 He drew this conclusion on the basis that: first, the chaplain formed part of the 

civil establishment of the colony; second, the governor was instructed to enforce 

observance of religion and engorge celebration of public worship; and third, there was 

an arguable ecclesiastical jurisdiction over New South Wales by virtue of the East India 

Company’s Act 1813.23 If this argument is accepted, then the blasphemy law as defined 

in the English courts was received into Australian law.  

 

However, Justice Dickinson, was of the view that there was no established church, 

ruling that the English Marriage Acts was not inherited because it was inconsistent with 

the religious equality in the colony at the time.24 Accordingly, this religious equality is 

demonstrated by the British’s government’s sponsorship of other Christian sects. For 

example, the British government’s sponsorship of Roman Catholic Priests and a 

Presbyterian minister for the colony.25 If there was religious equality in the colony, then 

the blasphemy which served to protect the Church of England, may be considered 

inapplicable to the circumstances of NSW. If this was accepted, the offence might never 

have been received into Australian law, and there can, obviously, be no argument for 

abolishing or retaining the offence. As a result, the remainder of the essay will operate 

on the assumption that the law was received into Australia.   

 

Accepting that the offence was received into Australian law, the status of the offence in 

each state can be stated as follows (notwithstanding any desuetude arguments26). The 

offence remains in NSW, Victoria and South Australia as a common law offence. While 

the offence does not appear on the Victorian or South Australian statute books, s 574 of 

The Crimes Act 1900 (NSW) assumes the existence of the common law offence and 

stipulates its limitations.27 In the Australian Capital Territory, the offence previously 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
22 Wylde v Attorney General for New South Wales (1948) 78 CLR 224, 284 - 285.  
23 Ibid. 
24 R v Roberts (1850) Legge 544, 570.  
25 Above n 15, [2.34] 
26 See The New South Law Reform Commission, Blasphemy, Discussion Paper no 44 (1992) [2.51]. 
27 The Crimes Act 1900 (NSW). 



existed at common law as with the above states, however, in 1996 the Law Reform 

(Abolitions & Repeals) Act abolished blasphemous libel.28 

 

Interestingly, Tasmania expressly criminalises wilful blasphemous libel (either written 

or oral) however allows for “arguments used in good faith and conveyed in decent 

language.”29 Proceedings can only be brought with the permission of the Attorney 

General.30 Blasphemy is no longer an offence in Western Australia (WA), Queensland, 

or arguably the Northern Territory (NT). The WA and Queensland criminal codes 

prohibit the prosecution of any person of an offence not expressly provided for in the 

codes.31 As a result, the failure to include the common law offence of blasphemy 

effectively abolished it. The NT criminal code is largely based on Queensland’s and as 

such similarly, abolishes the offence.32 However, some argue that the NT criminal code 

did not intend to displace the common law33 and if that is correct the offence would 

remain in NT. 

V THE COMMON LAW OFFENCE OF BLASPHEMY IN AUSTRALIA  

To determine whether criminalising blasphemy is justified in modern Australia, it must 

be determined what the offence entails. In Tasmania, anyone "who, by words spoken or 

intended to be read, wilfully publishes a blasphemous libel is guilty of a crime."34 

However, in the states where the offence has not been legislated, the elements must be 

gleaned from case law. The definition of blasphemy or blasphemous libel has never 

been judicially considered, and the elements of the offence are not clear.35 The most 

recent English court decisions, R v Lemon36 and R v Chief Metropolitan Stipendiary 

Magistrate; Ex parte Choudhury37, cited blasphemy as the publication of 

'contemptuous, reviling, scurrilous or ludicrous matter relating to God, Jesus Christ, or 

the Bible or the formularies of the Church of England'. In keeping with this line of 

argument, in Ogle v Strickland38 blasphemy was defined as:  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
28 Law Reform (Abolitions & Repeals) Act 1996 (ACT) s 4. 
29 Criminal Code Act 1924 (Tas) s 119. 
30 Ibid. 
31 Criminal Code Act 1899 (Qld) s; Criminal Code Act Compilation Act 1913 (WA) s 4. 
32 Above n 3, [3.10]. 
33 Ibid.  
34 Above n 26. 
35 Bede Harris, ‘Should Blasphemy be a Crime? The ‘Piss Christ’ Case and Freedom of Expression?’ 
(1998) 22 Melbourne University Law Review 217, 218. 
36 R v Lemon [1979] AC 617, 665.    
37 Choudhury [1991] 1 QB 429, 446. 
38 (1987) 13 FCR 306, 317. 



The essence of the crime of blasphemy is to publish words concerning 

the Christian religion which are so scurrilous and offensive as to pass 

the limits of decent controversy and to be calculated to outrage the 

feelings of any sympathiser with or believer in Christianity. 

In Right to Life Association (NSW) Inc v Secretary, Department of Human Services and 

Health, Justice Gummow cited the definition laid out in Choudhury with approval.39 

The New South Wales Law Reform Commission (NSW LRC), in reviewing the 

offence, attempted to summarise the elements from the case law and relevant statutory 

limitations. They found that the accused must have published, that is orally or in writing 

disclose to any third party, words that refer to the tenants of Christianity as defined by 

the Church of England.40 As long as those words were conveyed in a manner which is 

scoffing, reviling or violating public decency or in a manner tending to breach the 

peace.41 It is disputed whether the offence requires a breach of peace however this was 

accepted in the most recent authority, Pell v Council of Trustees of the National Gallery 

of Victoria.42 It is from this base that the justifications for the offence can be assessed.   

VI IS BLASPHEMY STILL JUSTIFIED?  

As outlined above, the justification for the offence was twofold. First, the offence 

protected God and the Church of England (the theological justification) and second, 

maintained public order (the social justification).43 This essay argues that these 

justifications are no longer applicable to contemporary Australia and as such the offence 

should be abolished.  

A THEOLOGICAL JUSTIFICATION  

The offence of blasphemy no longer reflects social norms of religion in Australia. From 

early on, the protection of God and Christian theology from criticism has long been a 

justification for blasphemy law. This was illustrated in Taylors Case when the court 

declared that any form of blasphemy is illegal whether scurrilous or not.44 This 

justification is appropriate in its historical context, whereby the Monarch attempted to 

re-establish religious discipline to the Church of England.45 This justification was also 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
39 (1995) 128 ALR 238, 271. 
40 Above n 3, [2.19 – 2.20]. 
41 Ibid [2.21 – 2.22] 
42 Pell v The Council of the Trustees of the National Gallery of Victoria (1998) 2 VR 391. 
43 Above n 15. 
44 Ibid [2.11]. 
45 David Nash, Blasphemy in a Christian World: A History (Oxford University Press, 2007), 60. 



reflected in the only successful Australian blasphemy case, where Justice Simpson 

found that Christianity was a part of the common law and to attack it was to break the 

law.46 He eluded to the importance of Christianity in society at that time, telling the jury 

in reference to the blasphemous publication: ‘I dare say many of you felt the same 

shudder pass through you as I did on hearing it read this morning.’47   

 

Notwithstanding the development of the law to emphasise the manner of the offence, 

this remains a justification today. Submissions to the NSW LRC in 1994 argued that 

blasphemy should remain criminalised as it amounts to an  ‘improper rejection of 

God.’48 It was also submitted that blasphemy is a moral issue that concerns good and 

evil, which can only be determined by obedience to God’s Holy Word.49 This 

justification asserts that religion, specifically Christianity, is of such importance to 

Australian society that it should be protected, by criminal law, from scurrilous attack.  

 

However, Australia’s constitution prohibits the Commonwealth government from 

imposing religious observance or establishing a state religion.50 Although Christianity 

was once adhered to by almost all the population, recent statistics demonstrate the 

steady decline of the prevalence of Christianity in Australia.51 This decline has given 

way to a rising trend of ‘no religion’ among Australians, signalling a secularisation of 

Australian society.52 The Australian bureau of statistics also found that Australia tells a 

story of ‘increasing religious diversity’ with growing adherents to Hinduism, Sikhism, 

Islam, and Buddhism.53 This increased religious diversity and trend of ‘no religion' has 

been found to be comparable to England,54 where blasphemy was abolished in 2008, for 

among other reasons, the changing face of English religious society.55  

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
46 Peter Coleman, Obscenity, Blasphemy, Sedition (Angus and Robertson, 1975), 66. 
47 Ibid. 
48 Above n 3, Appendix B: Submissions Received, Submission of R Golder (14 April 1992). 
49 Above n 3, Appendix B: Submissions Received, Submission of R Thorncroft (7 April 1992). 
50 Australian Constitution s 116. 
51 Australian Bureau of Statistics, 2016 Data Reveals “No Religion” is Rising Fast (27 June 2017) 
Australian Bureau of Statistics 
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/mediareleasesbyReleaseDate/7E65A144540551D7CA25
8148000E2B85?OpenDocument>. 
52 Ibid. 
53 Ibid.  
54 Ibid. 
55 See Lucinda Maer and Parliament and Constitution Centre, The Abolition of the Blasphemy Offences, 
SN/PC/04597 (2008).  



Protection of Christianity is no longer relevant in modern secular Australia. Christianity 

and religion no longer hold the importance in Australian society it once did. The 

continued criminalisation of offensive criticism of Christianity is at odds with current 

attitudes towards religion in Australia. This justification no longer holds true in 

Australian society, and the archaic crime of blasphemy should be abolished. 

B SOCIAL JUSTIFICATION  

The second and more popular justification in contemporary times56, is that blasphemy 

plays a role in maintaining public order. This justification was supported in 

contemporary Australia by the acceptance of a breach of peace as an element of the 

offence.57 In similar reasoning to the above, this justification is logical in its historical 

context. England had emerged from a civil war culminating in the execution of a king, a 

short spate of republicanism and a restoration of a monarch within 20 years.58 The 

Church and State were intrinsically linked, and an attack on the Christian faith could 

legitimately tear at the fabric of societal harmony. 

 

However, this justification does not ring true for Australia, blasphemy has never played 

any role in keeping the peace in Australia. The only successful prosecution of 

blasphemy caused an extreme public reaction. In 1871, William Lorando Jones, who 

gave public lectures and was a member of the Sydney Secular Society, was prosecuted 

under the common law offence of blasphemy for bringing ‘the Holy scripture and the 

Christian religion into contempt among the people of the said colony and to blaspheme 

God, unlawfully, wickedly and blasphemously.’59 Jones was sentenced to two years in 

gaol and fined £100.60 The public reaction was extreme and prompt. A public meeting 

was called, a committee to free Jones formed, 2,000 people signed a petition for his 

release and eventually even the Attorney General Sir James thought the sentence was 

excessively sever.61 The prosecution of Jones generated far greater civil unrest than the 

‘blasphemous’ material it sought to restrict.  Further, for this justification to have any 

weight, it must at least be proven that the offence in some way acts as a deterrent. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
56 See Pell v The Council of the Trustees of the National Gallery of Victoria (1998) 2 VR 391. 
57 Ibid. 
58 See David Nash, Blasphemy in a Christian World: A History (Oxford University Press, 2007). 
59 Sydney Morning Herald Correspondent, ‘Blasphemy’, Sydney Morning Herald (Parramatta), 20 
February 1871.  
60 Ibid. 
61 Above n 44, 67. 



However, there is no evidence that this would deter ‘blasphemers,’ on the contrary most 

Australians are blissfully unaware of its very existence.62  

 

The discriminatory nature of the offence can instead be a cause of social tension in 

contemporary times. In submissions to the NSW LRC many groups voiced their 

concern over the discriminatory nature of the offence.63 Particularly, the Islamic 

Council of New South Wales expressed dismay that the blasphemy law affirmed the 

mono-cultural matrix of English society in Australia and argued the offence should be 

extended to all religions.64 While there has been no extreme controversy in Australia 

arising from this offence as of yet, one only has to look to the Rushdie affair in England 

to understand the sort of social upheaval that could unfold.  

 

In 1989 Salman Rushdie published The Satanic Verses, which presented a portrait of 

Islam and the Prophet Mohammed in a postmodern satirical style.65 The book caused 

controversy of seismic proportions. No other book has ever caused so much anger, fury 

and revulsion amongst Muslims all over the world.66 As a result in 1990, convenor of 

the British Muslim Action Front, Abdul Hussain Choudhury, attempted to bring 

proceedings against Rushdie for blasphemy.67 However, the action failed as the English 

offence, as in Australia, did not extend to religions other than the Church of England.68  

This inequality was the source of intense controversy during the affair: as Choudhury 

put it after the case, “we did not get proper justice.”69   

 

This social disharmony had a lasting effect and in introducing the Criminal Justice and 

Immigration Bill 2007-08, that would later abolish blasphemy in the UK, Evan Harris 

argued this was the most persuasive argument for abolishing the offence.70 He asserted 

that the offence damaged social cohesion because it had created an expectation that all 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
62 Helen Pringle, ‘Regulating Offence to the Godly: Blasphemy and the Future of Religious Vilification 
Laws’ (2011) 34(1) University of New South Wales Law Journal 316, 321. 
63 Above n 3, [4.67]. Submissions of C and R Besselink (27 March 1992); V Potempa (25 April 1992); N 
Stoneman (undated), J Tendys (undated). 
64 Above n 3, [4.41]. 
65 Mary Slaughter, ‘The Salman Rushdie Affair: Apostasy, Honor, and Freedom of Speech’ (1993) 
79(153) Virginia Law Review 153, 153. 
66 M.M Ahsan and R.R Kidwai, Sacrilege versus Civility: Muslim Perspectives on The Satanic Verses 
Affair (The Islamic Foundation, 1991) 25. 
67 R v Chief Metropolitan Stipendiarv Magistrate ex porte Choudhury [1990] 3 WLR 986. 
68 R v Chief Metropolitan Stipendiarv Magistrate ex porte Choudhury [1990] 3 WLR 986, 1002. 
69 Special to the New York Times, ‘Bid to Prosecute Rushdie is Rejected’, The New York Times (online), 
10 April 1990 <http://www.nytimes.com/1990/04/10/books/bid-to-prosecute-rushdie-is-rejected.html>.  
70 United Kingdom, Parliamentary Debates, House of Commons, 9 January 2008, vol 470, col 443.  



religious sensibilities would be protected and a sense of grievance and unfairness 

among religious minorities when they were not.71 It is easy to see how such a situation 

could transpire in Australia, where the discriminatory nature of the offence remains. 

Blasphemy does not protect public order in contemporary Australia, instead, it increases 

social tensions and has the potential to create lasting religious divides as seen in 

England. This justification is unconvincing, and the common law offence should be 

abolished.   

VII CONCLUSION 

In 1949 blasphemy law was confidently dubbed dead letter in England by Lord 

Denning72, however, he was proved wrong only 30 years later.73 While blasphemy has 

very rarely been used in Australia, as long as it remains an offence in any Australian 

jurisdiction, it can be used to provide preferential treatment to Christianity in a religious 

landscape that no longer justifies such a preference. The offence is at odds with 

contemporary secular Australian society, and its very existence threatens the social 

cohesion of Australia. Criminalising blasphemy cannot be justified, and Australia 

should abolish the common law offence as not to be left behind in the dark ages.  

!
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71 Ibid. 
72 Sir Alfred Denning, Lord Denning Freedom Under the Law (The Law Book Company, 1949) 46. 
73 See R v Lemon [1979] AC 617. 
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Abstract 

 
The emergence of the ‘gig economy’ and recent growth of non-standard working 

arrangements presents considerable challenges for the protection of workers under 

current Australian labour laws. In Australia, employees are distinguished from 

independent contractors and are entitled to greater protections under the law. Recent 

Australian case law suggests that workers in the gig economy are characterised as 

independent contractors, which differs from the position taken in other jurisdictions, 

such as the UK and California. This essay explores some of the merits and 

shortcomings of the Australian position. It argues that the current approach is 

inadequate and presents some options for reform.  

 

I. INTRODUCTION 

 

The trend towards a ‘gig economy’ presents considerable opportunities for commercial 

activity and business efficacy. However, there are concerns that workers in the gig 

economy, who are predominately hired as independent contractors, are not adequately 

protected under current Australian labour laws.1 This essay explores why the law as it 

applies to the gig economy should be changed from a perspective of worker protections. 

First, it will briefly introduce the concept of the ‘gig economy’ in the context of recent 

changes in the Australian and global labour market. Second, it will outline the 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 See, eg, Senate Standing Committees on Education and Employment, Parliament of Australia, 
Corporate Avoidance of the Fair Work Act (2017) ch 8. 
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development of the current law in Australia on the employee-contractor distinction and 

why gig economy workers are distinguished from employees. Third, it will outline 

developments in the law in other jurisdictions, where gig economy workers are afforded 

similar protections to traditional ‘employees’. Fourth, it will address some of the key 

strengths and weaknesses of the Australian position. Lastly, it will analyse the merits of 

some potential reforms. The essay concludes that while worker protections under 

Australia’s current employment law framework are inadequate given the trend towards 

a gig economy, they may be improved with judicial or legislative action. 

 

II. THE ‘GIG ECONOMY’ 

 

There has been a trend in Australia towards a labour market characterised by task-by-

task, casual work and independent contracting, commonly described as the growth of 

the ‘gig economy’. 2  These economic conditions have typically arisen out of the 

development of ‘crowdwork’ online platforms such as Amazon Mechanical Turk, or 

‘work on-demand’ apps including Uber.3 In New South Wales alone, the gig economy 

is estimated to provide 45,000 people with work.4 The nature and complexity of work is 

broad in the gig economy. It extends from lower-paid to professional tasks, for example, 

the contracting out of legal services.5 However, it is worth noting that the expansion of 

the gig economy can be seen as ‘part of an economy-wide trend towards the expansion 

of casual and informal work’ around the world.6 Such employment has also increased 

globally as a response to the 2009 Global Financial Crisis.7  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2  Chris Pash, ‘The gig economy has taken hold in Australia’, Business Insider Australia 
(online), 23 October 2017 <https://www.businessinsider.com.au/census-the-gig-economy-has-
taken-hold-in-australia-2017-10>; Australian Industry Group, The Emergence of the Gig 
Economy (August 2016) 4 
<http://cdn.aigroup.com.au/Reports/2016/Gig_Economy_August_2016.pdf>. 
3 Valerio De Stefano, ‘The rise of the “just in time workforce”: On-demand work, crowdwork 
and labour protection in the “gig economy”’ (Working Paper No 71, International Labour 
Office, 14 January 2016) 1 <http://www.ilo.org/wcmsp5/groups/public/---ed_protect/---
protrav/---travail/documents/publication/wcms_443267.pdf>. 
4 Senate Standing Committees on Education and Employment, above n 1, 86. 
5 See, eg, Upwork, Browse top freelancers by category <https://www.upwork.com/i/freelancer-
categories-all/>. 
6 De Stefano, above n 3, 6; Judy Fudge, ‘Fragmenting Work and Fragmenting Organisations: 
The Contract of Employment and the Scope of Labour Regulation’ (2016) 44(4) Osgoode Hall 
Law Journal 609, 612, citing Hugh Collins, ‘Independent Contractors and the Challenge of 
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Significantly, the gig economy has been criticised for concealing the employment 

nature of working arrangements and their associated labour protections and obligations 

‘as a mere extension of an IT device and online platform’.8 These issues are pertinent to 

Australia given that casual employees and independent contractors are entitled to less 

protections under the law compared to part-time and full-time workers. For example, in 

Australia, characterisation as an ‘employment’ relationship determines the existence of 

particular common law obligations, such as those of the employer to provide a safe 

workplace. 9  It is also relevant to the application of certain statutory and award 

obligations only owed to employees, for example, unfair dismissal rights.10 

  

III. ‘EMPLOYEES’ UNDER CURRENT AUSTRALIAN LAW 

 

The modern employment relationship is based on the traditional contract of employment 

or the ‘work-wages’ bargain.11 This emerged in the United Kingdom (UK), in a shift 

away from the ‘master-servant’ relationship in the 19th Century.12 Now there are several 

categories of employment relationships, each with different rights and duties, which are 

governed by legislation along with the common law.13 Of particular relevance to the gig 

economy are independent contracting arrangements. Under modern Australian law, 

there is a sharp distinction drawn between employees and independent contractors.14 

The traditional test for determining the existence of an employment relationship was 

one of control: whether the employer has the power to direct not only what work the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Vertical Disintegration to Employment Protection Laws’ (1990) 10 Oxford Journal Legal 
Studies 353, 353; Johnson v Unisys Ltd [2003] 1 AC 518, 532 [19] (Lord Steyn). 
7 Senate Standing Committees on Education and Employment, above n 1, 87. 
8 De Stefano, above n 3, 5, 12–14. 
9 See, eg, Cotter v Huddart Parker Ltd (1941) 42 SR (NSW) 33, 37–8. 
10 Fair Work Act 2009 (Cth) ss 382, 396(b).  
11 Marilyn Pittard and Richard Naughton, Australian Labour and Employment Law (LexisNexis 
Butterworths, 2015) 48. 
12 See generally Commonwealth Bank of Australia v Barker (2014) 253 CLR 169, 182–3. 
13 Ibid 182–4. 
14 See, eg, Sweeney v Boylan Nominees Pty Ltd Trading as Quirks Refrigeration (2006) 226 
CLR 161, 173 [33] (‘Sweeney’). 
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servant must do, but the manner in which the work must be performed.15 Later in 

Stevens v Bodribb Sawmilling Co Pty Ltd,16 the High Court favoured a multiple indicia 

test, whereby control was a significant, but not sole criterion.17 Other relevant factors to 

the question of whether a worker was an employee or independent contractor included 

the mode of remuneration and provision and maintenance of equipment. 18  The 

Australian position is now considered one of flexible application.19  

 

Notably, businesses in the gig economy such as Uber may engage workers on the 

assumption they are independent contractors. 20  However, courts will look to ‘the 

substance of the transaction’.21 As articulated in Re Porter; Re Transport Workers’ 

Union of Australia:22 ‘the parties cannot create something which has every feature of a 

rooster, but call it a duck and insist that everybody else recognise it as a duck.’23 It was 

anticipated that in a case relating to the gig economy, the courts would, in applying 

Porter, reach a similar result to that in other jurisdictions finding such workers were 

employees.24 However, in the first case on the issue in Australia in Kaseris v Rasier 

Pacific V.O.F,25 the Fair Work Commission (FWC) decided an Uber driver was an 

independent contractor and not an employee under Australian law. 

 

Kaseris involved an application for an unfair dismissal remedy after the Respondent 

(Uber) terminated the Applicant’s services agreement as a result of failure to maintain 

an adequate passenger rating.26 To be protected by unfair dismissal laws the Applicant 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
15 Federal Commissioner of Taxation v J Walter Thompson (Australia) Pty Ltd (1944) 69 CLR 
227, 231. This was later understood as a test of ‘right’ to control rather than ‘actual’ control in 
Zuijs v Wirth Brothers Pty Ltd (1955) 93 CLR 561, 571. 
16 (1986) 160 CLR 16 (‘Stevens’). 
17 Ibid 24, 27, 35. 
18 Ibid 24. 
19 See Hollis v Vabu Pty Ltd (2001) 207 CLR 21 (‘Hollis’). 
20 De Stefano, above n 3, 12–14.  
21 For an early statement of the rule, see Cam and Sons Pty Ltd v Sargent (1940) 14 ALJR 162, 
163. 
22 (1989) 34 IR 179 (‘Porter’). 
23 Ibid 184. 
24 Sara McRostie and Laura Regan, ‘App-based companies in the gig economy Are they your 
regular web-footed, quacking waddlers?’ (2017) 44(10) Brief 36, 37. 
25 (2017) 272 IR 289, 310 [67] (‘Kaseris’). 
26 Ibid 290, 301. 



!
ALSA!Academic!Journal! ! 2018!
!
!

! 5!

needed to be an ‘employee’. 27  The Applicant argued he was not an independent 

contractor because he did not have complete discretion over the size of the fare.28 Uber 

maintained the Applicant was engaged as an independent contractor under the multiple 

indicia test.29 Some of the factors argued before the FWC included that drivers had the 

right to use other software services for business and the Applicant was free to decide 

when and for how long he would use the Uber (Partner) App.30 

 

The FWC accepted Uber’s business involved the provision of transport services, rather 

than a mere ‘technology company’.31 However, it was held that Uber drivers lacked the 

‘work-wages bargain’ fundamental to employment. 32  Deputy President Gostencnik 

found that the Applicant had complete control, inter alia, over when he chose to use the 

Uber App and when he accepted and rejected trips. 33  While the level of control 

exercised by the Respondent was acknowledged with regards to the charging of fares in 

times of high or low demand and the enforcement of service standards, the Deputy 

President considered these to be ‘not overwhelmingly strong factors’ and that control 

associated with employment commonly related to other aspects such as to the obligation 

to attend work.34  Other factors found to be significant included that the Applicant 

provided and maintained his own equipment,35  did not wear a uniform,36  and paid 

Goods and Services Tax.37 Factors such as revenue generation or relative bargaining 

power were not considered relevant to the available tests.38 

 

IV. DEVELOPMENTS IN THE LAW IN OTHER JURISDICTIONS 

 

Other jurisdictions have taken a different approach. In the UK, for instance, an 

employment tribunal held that Uber drivers were entitled to such protections as 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
27 Fair Work Act 2009 (Cth) ss 382, 396(b). 
28 Kaseris (2017) 272 IR 289, 309 [63]. 
29 Ibid 290 [2]. 
30 Ibid 303 [50]. 
31 Ibid 291 [5]. 
32 Ibid 302–3 [47]–[48]. 
33 Ibid 307 [54]. 
34 Ibid 307 [55]. 
35 Ibid 307 [56]. 
36 Ibid 307–8 [57]. 
37 Ibid 308 [58]. 
38 Ibid 310 [66]. 
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minimum wages and paid leave.39 In Aslam, the Claimants argued that, inter alia, they 

fell within the core definition of ‘worker’ under Section 230(3)(b) of the Employment 

Rights Act 1996 (UK).40 They argued they were employed by Uber as a transportation 

business.41 Uber submitted it was not bound by any employment obligations because it 

only provided a service to drivers through its App system by connecting willing 

workers to customers and providing a payment system.42 It was argued that the level of 

freedom of the Uber drivers as to when they may use the App and accept driving 

assignments was incompatible with the existence of any work.43  

 

The Employment Tribunal held that while the App was switch on, the drivers were 

under a ‘worker’ contract.44 In ‘practical reality’, Uber supplied transportation services 

through the work of its drivers.45 The Tribunal was ‘struck’ by the ‘fictions, twisted 

language and even brand new terminology’ adopted by Uber under the contracts with 

the drivers,46 which appears to have been a major factor in their finding against the 

company. It found the drivers provided work ‘for’ Uber and thus fell under the meaning 

of worker in the relevant UK statutes.47 The decision of the UK Employment Tribunal 

was recently upheld on appeal.48 Notably, the protections afforded to Uber drivers in 

this case are based on a broader definition of ‘worker’ rather than ‘employee’,49 which 

was the basis on which the UK authorities were distinguished in Kaseris.50 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
39 Aslam v Uber B.V. [2017] IRLR 4, [7], [86] (‘Aslam’). 
40 Ibid [83]. 
41 Ibid [88]. 
42 Ibid [89]. 
43 Ibid [85]. 
44 Ibid [85]–[86]. 
45 Ibid [89]–[90]. 
46 Ibid [87]. 
47 Ibid [93]. 
48  See Uber B.V v Aslam (unreported, Employment Appeal Tribunal, Appeal No UKEAT 
0056/17/DA, Judge Eady, 10 November 2017). 
49 Aslam [2017] IRLR 4, [93]. For statutory definition, see Employment Rights Act 1996 (UK) c 
18, s 230. 
50 Kaseris (2017) 272 IR 289, 309–10 [64]–[65]. 
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Similar findings to the UK case emerged in two cases before the District Court of 

California concerning Uber and another ride sharing company ‘Lyft’.51 The Californian 

Labour Commissioner also held in Berwick v Uber Technologies Inc 52  that the 

particular Uber driver in that case was an employee entitled to recover wages and 

reimbursement for expenses. 53  Each case applied the Californian authority of S.G. 

Borello & Sons Inc v Department of Industrial Relations,54 a multifactorial approach, 

very similar to that adopted by the courts in Australia, which attributes the most 

significant factor to the employer’s right to control.55  

 

Most recently, however, the Californian Supreme Court in Dynamex Operations West 

Inc v Superior Court56 unanimously applied a simpler ‘ABC’ test for the question of 

whether workers should be classified as employees. Under that test, there is a 

presumption that workers are employees, 57  and an independent contractor is only 

properly characterised if it is established 

 

(A) that the worker is free from the control and direction of the hirer in 

connection with the performance of the work, both under the contract for 

the performance of such work and in fact; (B) that the worker performs 

work that is outside the usual course of the hiring entity’s business; and 

(C) that the worker is customarily engaged in an independently 

established trade, occupation, or business of the same nature as the work 

performed for the hiring entity.58 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
51!Cotter!v!Lyft!Inc,!60!F!Supp!3d!1067!(ND!Cal,!2015);!O’Connor!v!Uber!Technologies!Inc,!82!
F!Supp!3d!1133!(ND!Cal,!2015).!Cf!Lawson!v!GrubHub!Inc,!83!Cal!Comp!Cases!498!(ND!Cal,!
2018)!(‘GrubHub’).!
52 Berwick v Uber Technologies Inc (Labor Commissioner of the State of California, Case No 
11-46739, 3 June 2015). 
53 Ibid 10. 
54 S.G. Borello & Sons Inc v Department of Industrial Relations, 48 Cal 3d 341 (1989). 
55 Ibid 350. 
56 (Cal, No S222732, 30 April 2018) (‘Dynamex’). 
57 Ibid slip op 64. 
58 Ibid slip op 7. 
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The onus lies on the employer to satisfy this test.59 The judgment was made in the 

context of strong concerns regarding the economic incentives for businesses to 

mischaracterise workers as independent contractors.60 Ultimately, the Court held that 

the delivery company workers in question were employees under the ‘suffer or permit to 

work’ definition for the purposes of the relevant wage order,61 particularly given that 

‘Dynamex’s entire business is that of a delivery service’ and work performed was not 

outside the ‘usual course’ of its business.62 The approach taken by the Californian 

Supreme Court could mean that there will be fewer difficulties in classing workers as 

employees under the application of the control test.63 Given the contrasting responses to 

the growth of the gig economy in other jurisdictions, it is necessary to analyse the 

merits of the Australian position. 

 

V. STRENGTHS OF THE AUSTRALIAN POSITION 

 

There are several reasons in support of restricting the definition of employees under the 

law to exclude workers in the gig economy. Firstly, a deregulated labour market 

improves business efficacy. Firms have the functional flexibility to better respond to 

fluctuations in demand and supply if workers are only hired when needed.64 Coupled 

with the use of the internet to match demand and supply of work at high speeds, it is 

advantageous for the economy as a whole with reduced transaction costs and market 

frictions.65 This may lead to a large number of job increases.66 Businesses also face 

lower labour costs with non-standard forms of labour that place fewer obligations on the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
59 Ibid slip op 66.  
60 Ibid slip op 2. 
61 Ibid slip op 79–81. 
62 Ibid slip op 79. 
63 See GrubHub, 83 Cal Comp Cases 498 (ND Cal, 2018); Maura Dolan and Andrew Khouri, 
‘California’s top court makes it more difficult for employers to classify workers as independent 
contractors’, Los Angeles Times (online), 30 April 2018 
<http://www.latimes.com/local/lanow/la-me-ln-independent-contract-20180430-story.html>. 
64 International Labour Office Conditions of Work and Equality Department, ‘Non-standard 
forms of employment’ (Report, International Labour Office, 2015) 4 
<http://www.ilo.org/wcmsp5/groups/public/@ed_protect/@protrav/@travail/documents/meetin
gdocument/wcms_336934.pdf>. 
65 De Stefano, above n 3, 3. 
66 Australian Industry Group, above n 2, 7. 
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employer, such as relating to vicarious liability, annual leave and redundancy pay.67 

This reflects the concerns of McHugh J, who was unwilling to extend the definition of 

employees under the classical tests to couriers in the case of Hollis.68  His Honour 

considered that doing so would ‘be likely to unsettle many established business 

arrangements and have far-reaching consequences for industrial relations, for workers' 

compensation law, … and for the payment of annual and long service leave and 

taxes’. 69  Undoubtedly, a finding against Uber in the FWC case would have vast 

consequences for the gig economy in which business models operate on the assumption 

that employment-related obligations and protections do not apply. 

 

Secondly, these arguments are not at odds with the benefits workers receive in the gig 

economy. Workers attribute great value to the level of autonomy and flexibility of work 

that the gig economy provides. 70   Such work is often consistent with lifestyle 

preferences, allowing people to balance other commitments, such as other jobs, family, 

study and leisure.71 Furthermore, the nature of work in the gig economy also creates 

opportunities for the employment of people that might struggle to otherwise find paid 

work, for example, people with disabilities.72 It is likely that if worker protections were 

to increase, workers would have reduced flexibility.73 

 

VI. WEAKNESSES OF THE AUSTRALIAN POSITION 

 

On the other hand, there are some compelling reasons as to why the law should afford 

workers in the gig economy the status of employees. Firstly, workers are not entitled to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
67!International!Labour!Office!Conditions!of!Work!and!Equality!Department,!above!n!64,!3;!
De!Stefano,!above!n!3,!5.!
68 Hollis (2001) 207 CLR 21, 49. 
69 Ibid. 
70 Sarah Kaine et al, ‘“The way they manipulate people is really saddening”: study shows the 
trade-offs in gig work’, The Conversation (online), 19 June 2017 
<https://theconversation.com/the-way-they-manipulate-people-is-really-saddening-study-
shows-the-trade-offs-in-gig-work-79042>. 
71!De! Stefano,! above! n! 3,! 5;! Jonathan! Hall! and! Alan! Krueger,! ‘An! Analysis! of! the! Labor!
Market!for!Uber’s!DriverYPartners!in!the!United!States’!(Working!Paper!No!587,!Princeton!
University,!22!January!2015)!2–3,!5,!11!
<http://dataspace.princeton.edu/jspui/bitstream/88435/dsp010z708z67d/5/587.pdf>. 
72 De Stefano, above n 3, 5. 
73 James Surowiecki, ‘Gigs with benefits’ The New Yorker (New York), 6 July 2015, 33. 
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‘basic’ protections under Australian law if they are characterised as independent 

contractors. Some of these protections include minimum wages, paid leave, maximum 

hours, and workers’ compensation.74 Secondly, there is a considerable degree of risk 

and responsibility shifting from businesses to the workers in the gig economy. Workers 

now bear most or all of the risk with providing their own equipment, interruptions in 

online service, and irregular income flows.75 Not only do workers face uncertainty with 

insecure employment, but they are now likely to carry the risks associated with capital 

investment.76 Instant feedback and ratings of individual worker performance through 

technology platforms also shifts the burden of customer care and product and service 

quality onto the worker.77 

  

Thirdly, justifications that workers in the gig economy value their conditions on account 

of lifestyle preferences may not apply. Rather, workers may turn to casual and 

contracting work out of necessity because they are unable to find full-time work, unable 

to make ends meet with their regular job, or have caring responsibilities or health 

problems that make full-time work difficult to maintain.78 Workers have been found to 

experience stress with the inherent uncertainty regarding their next work assignment, 

and it has been attributed to worsening physical and mental health among young 

people. 79  There are also concerns of underemployment. 80  High levels of global 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
74 Senate Standing Committees on Education and Employment, above n 1, 89, 92. See, eg, Jim 
Stanford, Australia Institute Centre for Future Work, Subsidising Billionaires: Stimulating the 
Net Incomes of UberX Drivers in Australia (March 2018) 
<https://d3n8a8pro7vhmx.cloudfront.net/theausinstitute/pages/2692/attachments/original/15199
89285/Subsidizing_Billionaires_Final.pdf?1519989285>. 
75!Andrew!Stewart!and! Jim!Stanford,! ‘Regulating!work! in! the!gig!economy:!What!are! the!
options?’!(2017)!28(3)!Economic!and!Labour!Relations!Review!421,!424.!
76 Sarah Kaine and Emmanuel Josserand, ‘Workers are taking on more risk in the gig economy’, 
The Conversation (online), 6 July 2016 <https://theconversation.com/workers-are-taking-on-
more-risk-in-the-gig-economy-61797>. 
77 De Stefano, above n 3, 5. 
78 Veronica Sheen, ‘Labour in vain: casualisation presents a precarious future for workers’, The 
Conversation (online), 25 July 2012 <https://theconversation.com/labour-in-vain-casualisation-
presents-a-precarious-future-for-workers-8181>; Ming Lim, ‘Why many click farm jobs should 
be understood as digital slavery’, The Conversation (online), 17 January 2018 
<https://theconversation.com/why-many-click-farm-jobs-should-be-understood-as-digital-
slavery-83530>. 
79!International! Labour! Office,! ‘Global! Employment! Trends! for! Youth! 2017:! Paths! to! a!
better! working! future’! (Report,! International! Labour! Office,! 2017)! 70!
<http://www.ilo.org/wcmsp5/groups/public/YYYdgreports/YYYdcomm/YYY
publ/documents/publication/wcms_598669.pdf>.!
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competition for work through the internet may also cause people to accept lower pay, 

work longer hours, and give up a considerable amount of flexibility to maintain 

earnings.81  

 

Moreover, greater worker protections are needed given the obstacles to the realisation of 

international labour law standards in the context of the gig economy. For instance, 

freedom of association and the effective recognition of the right to collective 

bargaining82 are at risk as the dispersion of workers around the world through the 

internet makes associating very impractical.83 There are further concerns with the ease 

at which platform providers are able to take measures against workers who exercise a 

collective right, such as by affecting their ratings or excluding them from the platform.84 

Generally speaking, the right for workers to collectively bargain in Australia is also 

restricted under the Fair Work Act 2009 (Cth) to ‘employees’, 85  and a union of 

independent contractors cannot bargain collectively unless authorised by the Australian 

Competition and Consumer Commission. 86  In light of the limitations of modern 

Australian labour law to respond to emerging forms of employment in the gig economy 

and the challenges they present for worker protections, these issues need to be 

addressed by legislative or judicial action. 

 

VII. POSSIBLE REFORMS 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
80!Janine!Berg,! ‘Income!security! in! the!onYdemand!economy:!Findings! and!policy! lessons!
from!a!survey!of!crowdworkers’!(Report,!International!Labour!Office,!March!2016)!13.!
81 De Stefano, above n 3, 5–6. 
82!See!Convention!(No.!87)!concerning!freedom!of!association!and!protection!of!the!right!to!
organize,!opened!for!signature!9!July!1948,!68!UNTS!17!(entered!into!force!4!July!1950);!
Convention!(No.!98)!concerning!the!application!of!the!principles!of!the!right!to!organise!and!
to!bargain!collectively,!opened!for!signature!1!July!1949,!96!UNTS!257!(entered!into!force!
18!July!1951).!
83 De Stefano, above n 3, 9. 
84 Ibid. 
85 Fair Work Act 2009 (Cth) pt 2-4. 
86 Senate Standing Committees on Education and Employment, above n 1, 89. There is an 
exemption under competition law in relation to bargaining for terms and conditions of 
employment limited to employees only: Competition and Consumer Act 2002 (Cth) ss 51(2)(a) 
(‘CCA’). Independent contractors must then apply to the Commission for an authorisation 
allowing collective bargaining that would otherwise infringe anti-competitive conduct 
provisions under the statute: CCA ss 88. For a more comprehensive analysis see Shae 
McCrystal, ‘Collective Bargaining beyond the Boundaries of Employment: A Comparative 
Analysis’ (2014) 37(3) Melbourne University Law Review 662, 681–5. 
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One possible reform might involve the courts broadening the application of the existing 

tests for ‘employees’ to gig economy workers. However, it is unclear whether the courts 

would develop the common law in this area. Certainly, the FWC was unwilling to 

depart from ‘the traditional available tests’ even though they might be ‘outdated’, 

suggesting it would require intervention on behalf of the legislature to ‘broaden 

protection to participants in the digital economy.’ 87  This is similar to the FWC’s 

treatment of other novel concepts such as joint employment, 88  although, it may 

nevertheless be a matter for the courts.89 

 

There is some scope for the court to overrule Kaseris. Courts could look to the 

substance of the transaction,90 and follow the reasoning in the UK and Californian 

cases.91 The scope of the control could be broadened, unlike in Kaseris,92 to give greater 

weight to the control exercised by businesses in the gig economy. For example, in the 

case of Uber, the control over charging fares in high and low demand times, and that 

exercised through the enforcement of service standards and maintaining Uber’s 

reputation.93 Greater consideration could be given to the level of economic dependence 

of gig economy workers on the principal,94 especially given the shifting of risk from 

principal to worker in relation to capital investment. 95  An inability to generate 

‘goodwill’ in the gig economy and scepticism surrounding independent contractors 

‘running their own enterprise’ is also a relevant factor that was given little analysis in 

Kaseris.96 Furthermore, it is arguable the FWC erred97 by not giving proper regard to 

the rule that the list of relevant indicia is not closed.98 This would allow courts to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
87 Kaseris (2017) 272 IR 289, 310 [66]. 
88 FP Group Pty Ltd v Toohey Pty Ltd (2013) 238 IR 239, 257. 
89 Ibid. 
90 Porter (1989) 34 IR 179, 184. 
91 See, eg, Aslam [2017] IRLR 4, [89]–[90]. 
92 Kaseris (2017) 272 IR 289, 307 [55]. 
93 Ibid; Aslam [2017] IRLR 4, [92]. 
94 Application by DJ Porter for an Inquiry into an Election in the Transport Workers’ Union of 
Australia (1989) 34 IR 179, 184–5. 
95 Kaine and Josserand, above n 76. 
96 Hollis (2001) 207 CLR 21, 42. 
97 Kaseris (2017) 272 IR 289, 310 [66]. 
98!See!Stevens!(1986)!160!CLR!16,!24.!
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recognise such factors as revenue generation and relative bargaining power, which was 

a major factor in Aslam.99  

 

Secondly, the legislature could create a new intermediate category of worker, such as 

‘dependent contractors’. This was a key recommendation arising out of the Senate 

Standing Committee on Education and Employment report into Corporate Avoidance of 

the Fair Work Act.100 This could ensure access to minimum wages and other labour 

conditions or protections for contractors dependent upon, inter alia,  ‘a major 

corporation using a relationship power imbalance to exercise control over the 

worker’.101 For instance, the ordinary meaning of employee has been extended under 

Section 12 of the Superannuation Guarantee (Admin) Act 1992 (Cth). Other 

jurisdictions are taking steps towards, 102  or already recognise new categories of 

workers, including Sweden, Germany, Italy and Canada.103  

 

A potential shortcoming that has been raised with this type of reform involves 

difficulties that may arise in finding a suitable definition that offers meaningful 

protection for workers.104 For example, the definitions of dependent contractors in some 

jurisdictions require a certain percentage of income to be earned from a single source, 

which may be inappropriate in the gig economy where workers may accept tasks from a 

variety of platforms. 105  Under Spanish legislation, ‘economically-dependent self-

employed workers’ must obtain at least 75% of their income from a single client.106 

Also, in Italy, an increase in protections for para-subordinate arrangements led to 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
99 See especially Aslam [2017] IRLR 4, [87], [90]. See also the consideration of whether work 
performed is outside the ‘usual course’ of the hiring entity’s business in Dynamex (Cal, No 
S222732, 30 April 2018) slip op 79. 
100 Senate Standing Committees on Education and Employment, above n 1, 106. 
101 Ibid. 
102 Anushka Asthana and Robert Booth, ‘May relaunches premiership with new protections for 
gig economy workers’, The Guardian Australia (online), 11 July 2017 
<https://www.theguardian.com/business/2017/jul/11/may-relaunches-premiership-with-new-
protections-for-gig-economy-workers>. 
103 Brian Langille and Guy Davidov, ‘Beyond Employees and Independent Contractors: A View 
from Canada’ (1999) 21(1) Comparative Labour Law and Policy Journal 7, 24–5. 
104 De Stefano, above n 3, 19–20. 
105 Benjamin Sachs, ‘A New Category of Worker for the On-Demand Economy?’ on OnLabour 
(22 June 2015) <https://onlabor.org/a-new-category-of-worker-for-the-on-demand-economy/>. 
106  Eurofound, Spain: Self-employed workers (24 February 2009) 
<https://www.eurofound.europa.eu/observatories/eurwork/comparative-information/national-
contributions/spain/spain-self-employed-workers>. 
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considerable uncertainty, litigation and complexity in the law for classifying worker 

status.107 Another concern is that with the creation of an intermediate category, some 

‘employees’ under current tests may fall into that category and be deprived of their full 

protections.108 In the UK, for instance, potential employees will often seek classification 

under the secondary category of ‘worker’ given more stringent tests are applied in 

relation to ‘employees’.109 However, in any case, this kind of reform appears unlikely to 

occur with the current Coalition government.110  

 

Lastly, the employee-contractor distinction could be abolished entirely. This would 

involve an extension of the approach taken by Kirby J in Sweeney,111 or McHugh J in 

Hollis,112 to broaden obligations of vicarious liability from employees to independent 

contractors. Indeed, the traditional distinction may be outmoded in contemporary 

Australia. Some of the issues for workers in the gig economy might be better addressed 

through broader discussions in the context of securing worker protections for an 

increasing number of non-standard workers at large.113 There has been an emergence of 

‘hybrid’ forms of employment in recent times,114 and difficulties in classification arise 

where the worker-principal relationship is viewed ‘as being on a continuum of 

dependency’.115 It has been suggested that a question of whether the distinction should 

be abolished should be one of legislative policy.116 The majority judgment in Sweeney 

certainly illustrates the High Court’s unwillingness to reconsider the employee-

contractor distinction in relation to vicarious liability.117 However, again, given the view 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
107 De Stefano, above n 3, 19–20. 
108 Michael Rawling and Sarah Kaine, ‘A new definition of “worker” could protect many from 
exploitation’, The Conversation (online), 14 February 2018 < https://theconversation.com/a-
new-definition-of-worker-could-protect-many-from-exploitation-91083>.  
109 De Stefano, above n 3, 20. 
110 See Senate Standing Committees on Education and Employment, Parliament of Australia, 
Corporate Avoidance of the Fair Work Act: Coalition Senators’ Dissenting Report (2017). 
111 Sweeney (2006) 226 CLR 161, 187–91 
112 Hollis (2001) 207 CLR 21, 54 [85]. 
113 De Stefano, above n 3, 7. 
114 Sweeney (2006) 226 CLR 161, 186–7, 192–3. 
115 Pittard and Naughton, above n 11, 124, citing M Freedland, ‘The Role of the Contract of 
Employment in Modern Law’ in L Betten (ed), The Employment Contract in Transforming 
Labour Law (Kluwer Law International, 1995), 19 and Judy Fudge, ‘Fragmenting Work and 
Fragmenting Organisations: The Contract of Employment and the Scope of Labour Regulation’ 
(2006) 44 Osgoode Hall Law Journal 609. 
116 Pittard and Naughton, above n 11, 128. 
117 Sweeney (2006) 226 CLR 161, 173. 
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of the current Coalition government, such legislative action is unlikely to occur in the 

near future. 

 

VIII. CONCLUSION 

 

Clearly, the application of the employee-contractor distinction in relation to gig 

economy workers poses great challenges for the protection of these workers under 

current Australian labour laws. This is particularly alarming considering the significant 

growth in non-standard working arrangements in recent times. The approach taken in 

Australia is also out of step with other jurisdictions. The use of non-standard forms of 

labour present considerable opportunities for businesses and growth in the economy, 

and more flexible working arrangements can benefit workers. However, these 

arrangements do not necessarily suit all workers, and without changes to the existing 

tests and protections they may be deprived of basic labour rights and subject to 

exploitation. These issues may be resolved with a broadening of the existing tests by the 

courts. A better response may also involve legislative action through creating a new 

intermediate category of worker or by abolishing the distinction altogether, although in 

light of the current political circumstances, such change seems unlikely. 
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I INTRODUCTION 

 

As those in the legal profession or its law school orbit will be aware, the general public 

holds many views about the law—both the law itself and the system that puts it in 

practice. This is unexceptional. Law of some form is integral to the fabric of any 

society, so it follows that the law will be of interest to those under it. Despite this, 

however, the views held by the public can often be false. This is not so merely 

anecdotally, but also by reference to the fact that legal education exists and is a 

requirement for legal practice.1 Australia upholds the rule of law—a core principle of 

which is that the law should be able to be understood by those to whom it applies.2 This 

can be seen in that courts permit litigants to appear themselves if they choose, without 

the assistance of a lawyer.3 Nonetheless, however, legal practice—navigating the law 

not for the benefit of oneself but for others—remains restricted to qualified individuals.4 

And if a course of study is necessary in order to be qualified to guide another in the law, 

it can therefore be said that the law is not an entirely open book.  

 

                                                
1 See e.g. Legal Profession Act 2007 (Qld), Ch 2.  
2 Joseph Raz, The authority of law: Essays on law and morality (Clarendon Press, 1979) 214-5. 
3 The Honourable Justice James Douglas, ‘Access to Justice – Problems of Self-Representation’ 
(Speech delivered at the Rule of Law Institute of Australia Conference, 20 April 2012). 
4 See e.g. Legal Profession Act above n 1. 
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This state of affairs is, again, unremarkable. But there is a curious phenomenon to be 

found in the peak manifestation of legal misconception: the ‘vexatious litigant’ (‘VL’). 

A VL is a litigant who repeatedly attempts to bring claims without merit—an individual 

whose legal beliefs do not hold water, but they maintain them all the same. A person 

who has come to be known in the psychological literature as ‘querulent’—from the 

Latin querulus, which psychiatrists Paul Mullen and Grant Lester translate as ‘plaintive 

murmuring’.5 This paper will explore the concept of misconceptions about the law 

through an examination of the VL in Australia: how is it that false ideas about the law 

can be formed and pursued with such confidence? What makes people believe things 

about the law that are not true? It will seek to identify the factors that create the VL, and 

to consider how the Australian legal framework might best deal with them. This will be 

done first by exploring the legal definition of vexatious proceedings in Part II, followed 

by an examination of various social and legal factors that may contribute to such a 

phenomenon in Part III. Part IV will briefly examine the psychology of this issue 

through consideration of mental health. Part V discusses scope for law reform. Part VI 

will contain concluding remarks. Due to their relative abundance, this paper will draw 

primarily on examples from Queensland and New South Wales.  

 

II WHO IS THE VEXATIOUS LITIGANT? 

 

In the psychological sphere, the individuals that form the basis of this paper are known, 

as noted above, as ‘querulent.’ A corresponding formal legal definition of such an 

individual, however, does not exist. Despite ‘vexatious litigant’ being the primary 

buzzphrase of this world of legal distortion, the VL itself is not defined per se. Rather, 

they exist in legal terms by virtue of their status as the driver of ‘vexatious 

proceedings’. Each state and territory has enacted legislation to deal with this concept. 

Each of the Vexatious Proceedings Acts of Queensland, New South Wales, Victoria, 

Tasmania, Western Australia and the Northern Territory, as well as the federal 

Judiciary Act 1903, Family Law Act 1975, Federal Court of Australia Act 1976, and 

Federal Circuit Court Act 1999, contain the following identical definition of a 

vexatious proceeding: 

                                                
5  Paul E Mullen and Grant Lester, ‘Vexatious Litigants and Unusually Persistent Complainants 
and Petitioners: From Querulous Paranoia to Querulous Behaviour’ (2006) 24 Behavioural 
Sciences and the Law 333, 334. 
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a) a proceeding that is an abuse of the process of a court or tribunal; and  

b) a proceeding instituted to harass or annoy, to cause delay or 

detriment, or for another wrongful purpose; and � 

c) a proceeding instituted or pursued without reasonable ground; and � 

d) a proceeding conducted in a way so as to harass or annoy, cause 

delay or detriment, or achieve another wrongful purpose.6 � 

 

In South Australia and the Australian Capital Territory, vexatious proceedings are dealt 

with under each respective Supreme Court Act.7 Their definitions are similar to that 

adopted by the other states and territory and the Commonwealth above. These statutory 

definitions are often supplemented at common law. In Queensland, for example, the 

court in Re Cameron invoked various factors, including: 

 

legitimacy or otherwise of the motives … the existence or lack of 

reasonable grounds … repetition of similar allegations or arguments to 

those which have already been rejected … compliance … persistent 

attempts to use the court’s processes to circumvent its decisions … 

wastage of public resources … and the harassment of those who are the 

subject of the litigation …8 

 

In New South Wales, Attorney-General v Wentworth set out a test that mirrors the 

statutory definition, including annoyance, ulterior motive, and being of a nature that is 

‘so obviously untenable or manifestly groundless as to be utterly hopeless.’ 9  The 

Queensland case of Markan v Bar Association of Queensland (No 3) further solidifies 

persistence as an important requirement: following the establishment of vexatious 

proceedings, it must also be established that the proceedings were repeated.10 If the 

                                                
6 Vexatious Proceedings Act 2005 (Qld) s 3 (Sch.); Vexatious Proceedings Act 2008 (NSW) s 6; 
Vexatious Proceedings Act 2014 (Vic) s 3; Vexatious Proceedings Act 2011 (Tas) s 3; Vexatious 
Proceedings Act 2006 (NT) s 2; Vexatious Proceedings Restriction Act 2002 (WA) s 3; 
Judiciary Act 1903 (Cth) s 77RL; Family Law Act 1975 (Cth) s 102Q; Federal Court of 
Australia Act 1976 (Cth) s 37AM; Federal Circuit Court Act 1999 (Cth) s 88N.  
7 Supreme Court Act 1935 (SA) s 39; Supreme Court Act 1933 (ACT) s 67A. 
8 Re Cameron [1996] 2 Qd R 218, 220. 
9 A-G v Wentworth (1988) 14 NSWLR 481, 491. 
10 Markan v Bar Association of Queensland (No 3 [2014] QSC 225. 
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common law requirements of the relevant jurisdiction are satisfied, the court may make 

orders to bar the querulent individual from bringing further claims—either in relation to 

a specific defendant or matter, or simply any kind of claim at all—without special 

leave.11  As illustrated by the thresholds above and the statistics below in Part III, 

declared VL status is a high bar to attain—the courts reserve such declarations for 

particular querulousness.   

 

III  A RECIPE FOR A VEXATIOUS LITIGANT 

 

A Statistics 

 

To begin to paint a portrait of the VL, it is helpful to consider what statistics can convey 

about them. Narelle Bedford and Monica Taylor noted in 2014 that little data is 

available, with a 2008 inquiry conducted by the Victorian Law Reform Committee 

failing to obtain a significant amount of data on the issue in any jurisdiction.12  In 

Queensland and New South Wales, however, the judiciaries maintain publicly 

accessible registers of the declared VLs in each state.13 Such information could not be 

sourced for the other states and territories. Nonetheless, the below table summarises two 

basic conclusions that are able to be drawn from these two state registers: firstly, the 

gender split among the declared VLs;14 and secondly, the number of litigants barred 

from instituting proceedings generally versus those barred from instituting specific 

proceedings. Between the lists, there are a small few individuals who have been the 

subject of both specific and general orders, therefore creating a discord between the sum 

of the totals of the types of order and the total number of individuals subject to orders.  

 

                                                
11 See e.g. Vexatious Proceedings Act 2005 (Qld) Part 2. 
12 Narelle Bedford and Monica Taylor, ‘Model no more: Querulent behaviour, vexatious 
litigants and the Vexatious Proceedings Act 2005 (Qld)’ (2014) 24(1) Journal of Judicial 
Administration 46, 48. 
13 Supreme Court registrar, List of Persons against whom a Vexatious Proceedings Order has 
been made pursuant to the Vexatious Proceedings Act 2005 (date unknown) Queensland Courts 
<http://www.courts.qld.gov.au/__data/assets/pdf_file/0006/93912/vexatious-proceedings-
orders.pdf>; Supreme Court of New South Wales, Vexatious proceedings (date unknown) 
<http://www.supremecourt.justice.nsw.gov.au/Pages/SCO2_practiceprocedure/SCO2_vexatious
proceedings.aspx#Istherearegisterofvexatiouslitigantsandtheordersthatapplytothem?>.  
14 Insofar as it is possible to know, based on conventional gender usage of given names where 
the preferred title of the litigant is unable to be determined from the register or reported reasons 
involving the litigant. 
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Figure 1: Vexatious Litigants in Queensland and New South Wales as at June 201815 

 

 Total number of 
vexatious litigants 

Male Female Barred 
generally 

Barred from 
specific 
proceedings 

Qld 24 21 3 16 9 
NSW 41 30 11 27 16 
Total 65 51 14 43 25 

 

The above numbers are a limited snapshot of VLs in Australia, given the absence of 

data from six of the states and territories. Writing in The Monthly in July 2014, 

however, Sam Bungey noted an Australian grand total of ‘fewer than 100’. 16 

Queensland and New South Wales have seen 2 and 13 new additions to their respective 

registers since the publication of Bungey’s article, at which time their respective totals 

would have been 22 and 28 VLs. At 50 combined, then, the two states would therefore 

have represented over 50% of cases nationwide at that time. This lends greater weight to 

the available data and suggests, tentatively, that the two states may still be 

representative of the majority today. 

 

Based on the above data, the majority of VLs are male and are barred from instituting 

proceedings generally. This latter conclusion is of particular interest. When a VL 

becomes so due to their repeated claims against a particular defendant, their behaviour 

might logically be explained by a strong belief in a right to recourse from a particular 

situation. For those who have been barred generally, however, it might rather be 

inferred that their vexatious status comes from having attempted a wider range of 

claims. The fact that this general prohibition is the more common one suggests the 

presence—and indeed, prevalence—of a deeper issue than mere persistence in these 

litigants.  

 

B Social Factors 

 

1 Access to Justice 

 

                                                
15 Data drawn from vexatious litigant registers, above n 13. 
16 Sam Bungey, ‘Querulants’ (July 2014) The Monthly 
<https://www.themonthly.com.au/issue/2014/july/1404178149/sam-bungey/querulants>.  
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Invariably, VLs are self-represented. The reason for this is almost certainly the fact the 

governing rules of the legal profession prohibit lawyers from taking on matters that 

plainly lack merit—a hallmark of the VL.17 This begs the question, however, of whether 

access to justice or an absence thereof plays a role. Would VLs be prevented from 

proceeding down their querulent path if they had access to corrective legal advice? 

 

Bedford and Taylor identify the Self-Representation Service provided in Queensland by 

the legal clinic QPILCH (now known as LawRight) as a crucial aid to VLs. They note 

that the service plays a ‘gate-keeper role’ in explicitly identifying the prospect of high 

cost and the non-existent merit involved in the pursuit of the matter, as well, 

importantly, ‘actively [encouraging] clients to discontinue or settle proceedings’.18 The 

LawRight 2016-17 Annual Report states that in that financial year, 90 self-represented 

litigants were advised to discontinue their matters, with at least 56 complying with that 

advice.19  Whether the entire remainder of 34 did indeed persist with their claims is 

unknown and improbable, but it is likely that some portion of their number continued. 

 

Justice James Douglas of the Supreme Court of Queensland delivered a speech on the 

subject of VLs in 2012. In it, His Honour noted that should legal aid be inflicted upon 

self-represented litigants, it would in turn spell the end of the valuable and valued right 

to self-representation.20 Importantly, however, His Honour went on to observe that:  

 

… most litigants of the type I am discussing, would neither want nor 

deserve legal aid or representation. This is because no competent lawyer 

would advance an argument of the type many of them wish to make or in 

the form they would want it to be made.21  

 

While there is evidently a positive role for access to justice to play in quelling the 

pursuit of baseless claims by self-represented litigants, this will not have an effect on 

those who are truly querulent. As noted by Justice Douglas, and as will be further 

                                                
17 Australian Solicitors Conduct Rules r 3. 
18 Narelle Bedford and Monica Taylor, above n 12, 59.  
19 LawRight, Annual Report 2017 (2017) 
<http://www.lawright.org.au/_dbase_upl/201617annualreport.pdf> at 20. 
20 The Honourable Justice James Douglas, above n 3, 
21 Ibid. 
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discussed in Part IV, the strength of incorrect belief is integral to querulence. At the 

heart of the concept is an extraordinary confidence. Access to justice cannot therefore 

be said to have a causative relationship with vexatious proceedings in general. 

 

It must be noted, however, that Bedford and Taylor also make some demographic 

observations in their article, concerning the 10 declared cases (at that time) under the 

current Act in Queensland. They note that 4 of the 10 VLs appear potentially to be of a 

non-English speaking background and that two are known to have a disability—one 

litigant, Mr Labaj, falls into both categories.22 Bedford and Taylor further remark that a 

‘disproportionate application’ of VL regulation on immigrants and persons of colour has 

already been demonstrated in the United Kingdom, and that, in their view, the 

Queensland cases are not inconsistent with this finding.23  A survey of the New South 

Wales register on the same name-reading basis as Bedford and Taylor’s study of the 

Queensland list reveals an estimated 18 VLs in that state that may be from non-English 

speaking backgrounds. Superficial conclusions based on simple name-reading is not an 

ideal data collection method, but it is currently the only avenue available to assist in 

understanding VL identity. It must be observed that vexatiousness may increasingly 

display a tendency to befall certain sections of the community sooner than others in the 

future. If this is indeed perpetuated in future additions to the VL register, it will be 

worth examining whether or not issues such as access to resources (e.g. interpreters) in 

the conduct of proceedings are contributing factors.  

 

C Legal Factors 

 

1 Mistrust 

 

As mentioned above, legal practice is restricted to those who are relevantly qualified—

those who have studied and been assessed on the law. It is relevant, then, to examine 

how VLs interact with this image, and what impact it may have on VL behaviour. An 

important question to pose might be that of the chicken and the egg: which came first, 

querulousness or mistrust?  

 

                                                
22 Narelle Bedford and Monica Taylor, above n 12, 55. 
23 Ibid. 
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Many VLs exhibit mistrust for the authority of judges and other legal officers.24 The 

New South Wales case of John Wilson is a prime example. Mr Wilson had an 

application for a vexatious proceedings order brought against him in 2010 by the 

Attorney-General of New South Wales.25  The preceding litigation history consisted of 

attempts by Mr Wilson to sue: his bank (the initial claim), a slew of state and High 

Court judges, the Premier (for treason), the State itself, various public and private 

bodies and companies, and a newspaper publisher (for defamation).26 He is also said to 

have petitioned the Queen. 27  This response to the court’s initial rejection of his 

argument against the bank was demonstrably quite extreme—Mr Wilson was so sure of 

the illegitimacy of the actions of all those he involved in his litigation that he is now 

reported to have dedicated his life to the pursuit of ‘justice’, diligently seeking to inform 

visitors to the Supreme Court of New South Wales of a universal right to trial by jury 

and the supremacy of Magna Carta.28 Quoted in the Daily Telegraph newspaper in 

2010 (the year he was declared a VL), Mr Wilson said of judges: ‘I don’t mean to piss 

them off. I mean to help them. They're doing it all wrong.’29  

 

In the face of an astoundingly lengthy succession of judgments against him, Mr Wilson 

maintained his mistrust of the legal system and refused to accept the court’s rulings. His 

behaviour rings true of many VLs. But if the law is not entirely an open book, what part 

does a degree of opacity in the law play in this behaviour? To what extent does such 

opacity exist?  

 

In the 2015 case of Markan v Bar Association of Queensland,30 Mr Markan appealed a 

decision to grant leave to the Bar Association to make an application for vexatious 

proceedings against him. 31   Alongside his various allegations that amounted to 

                                                
24 Paul E Mullen and Grant Lester, above n 5, 339, Table 2. 
25 A-G of NSW v Wilson [2010] NSWSC 1008. 
26 Ibid [23]-[136] 
27 Sam Bungey, above n 16. 
28 Ibid. 
29 Janet Fife-Yeomans, ‘Meet Australia’s worst serial litigants who are guilty of making a 
mockery of the law’, The Daily Telegraph (online), 8 October 2010 
<https://www.dailytelegraph.com.au/news/national/meet-australias-worst-serial-litigants-who-
are-guilty-of-making-a-mockery-of-the-law/news-
story/6cf6ce0ae73bbfd4966acb59905bdc40?sv=33fc2eec334341c29def7335cad3b30&nk=826b
56d9b5e093669c125f84a57dfb7b-1528619896>. 
30 Markan v Bar Association of Queensland [2015] QCA 128.  
31 Ibid [1]-[2]. 
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‘scandalous attack on the primary judge and on the Queensland justice system’, as the 

unanimous reasons described them, 32  Mr Markan made a particular argument of 

interest: that no judge who had formerly been a barrister could act impartially as a judge 

in a matter involving the Bar Association.33  

 

This is arguably not, prima facie, an unreasonable claim to make. Study of the law 

reveals that judicial disqualification for apprehended bias is governed by a common law 

test, being ‘that a fair-minded lay observer might reasonably apprehend’ bias on the part 

of the judge.34 But who is the fair-minded lay observer? Most VLs would surely argue 

that they are the fairest of them all. Indeed, many citizens would—reasonableness is a 

trait most would aspire to. Lawyers argue on a daily basis that their particular 

conception of events is the true definition of reasonable in the circumstances.  But why 

is it for the judge to determine whether or not there is an apprehension of bias if they are 

not the person apprehending it? Why is the judge the arbiter of all that is ‘reasonable’? 

These are questions that VLs may favour. Again, a mere willingness to understand the 

law in the conventional way can teach us the answers to these questions. They lie in the 

nature of dispute resolution, the role of the courts and the need for final determination, 

in judicial power and checks and balances—concepts that provide colour and rigour to 

the workings of the system. A willingness to understand the workings of the courts will 

readily uncover time-honoured rationales for the policies and practices that underpin 

them. Arguably, however, an absence of this context to the events of one’s day in court 

may make the events of that day seem all the more unjust.  

 

To ask why the law operates in a way that does not immediately appear to all as 

understandable is to pose a deep question. The answer likely lies within hundreds of 

years of legal development, including doctrines of statutory interpretation and common 

law precedent. That history is why the law cannot simply be expounded in one place 

and then immediately understood and correctly applied in practice, and the components 

of the system that inflame VLs are far too entrenched to ever change—but for good 

reason. And much like the chicken and the egg proper, it is difficult to resolve such a 

question of cause and effect with any great certainty. Mullen and Lester, however, 

                                                
32 Ibid [14]. 
33 Ibid [15]. 
34 Johnson v Johnson (2000) 201 CLR 488 at 492. 
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identify the classical clinical development of the VL as arising from one catalyst 

dispute, often small, that becomes escalated and broadens the scope of the proceedings 

with it.35 They illustrate, in a striking table, the progression of one querulent over the 

course of five years across various planes, such as the nature of his dispute and the 

actors he believes to be responsible. 36  His claim grows from ‘errors in mortgage 

documents’ to ‘a campaign of financial corruption threatening the nation’, perpetuated 

initially by an accountant but, eventually, by his wife and the secret service, inter alia.37 

His description of his own social situation moves from ‘moderately successful 

businessman’ married with children to bankrupt, alone, and ‘destitute’.38  

 

The VL, then, as studied in the clinical sense by Mullen and Lester, works by expanding 

a small claim into a gigantesque problem. As seen in Wilson’s case above, the growth 

comes in the form of appeals and complaints about the matter to whichever other agents 

may be drawn in. An unexceptional initial claim is escalated through claims that the 

process is flawed and the world is against the plaintiff. It thus seems likely that it is a 

refusal to see the court in light of the policies of justice that creates this discord between 

the VL and the law, not opacity in the law itself. Mistrust of the law may therefore come 

before querulence in some cases, but it seems that often the former is rather a by-

product of the latter.  

 

2 Magna Carta Magnetism and ‘Alternative Jurisprudence’ 

 

A second key feature of VL activity, intrinsically linked with the above mistrust of the 

law, is a penchant for unusual legal argument. The most striking of these is a curiously 

widespread attraction to Magna Carta as a primary authority for vexatious 

proceedings.39 Wilson and Markan both featured arguments based on the English Great 

Charter, enacted 803 years ago in 1215. Wilson believes that it provides a universal 

right to trial by jury;40 Markan’s contention, in a similar vein, was that a Magna Carta 

reference to ‘peers’ in the context of resolving disputes rendered judges ineligible to 

                                                
35 Paul E Mullen and Grant Lester, above n 5, 338. 
36 Ibid 339, Table 2. 
37 Ibid. 
38 Ibid. 
39 David Clark, ‘The Icon of Liberty: The Status and Role of Magna Carta in Australian and 
New Zealand Law’ (2000) 24(3) Melbourne University Law Review 866. 
40 A-G of NSW v Wilson, above n 25, [55]. 
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hear his case, given his belief that they were not equals.41  The Court in that case 

accepted the Charter’s place in modern Queensland law, but rejected Markan’s 

interpretation.42 Indeed, Bedford and Taylor observe that one of Queensland’s declared 

VLs, Richard Gunter, sought to use the Magna Carta to have the then Vexatious 

Litigants Act 1981 (Qld) itself ruled illegal.43  

 

What, then, is the great appeal of the Great Charter? It remains a valid foundation of the 

common law in Australia as descended from England,44 but nonetheless appears to be 

wielded primarily by VLs. David Clark wrote in the Melbourne Law Review that 

litigants who invoke Magna Carta do so to highlight a source of great, entrenched 

power that may invalidate modern local law.45 It seems that the document is revered, 

rendered almost mythical by its sheer age and longevity. It takes on the perceived legal 

character of a constitutional document.46 For VLs, it is something of a holy grail. 

 

Some VLs may also subscribe to what shall be described here as ‘alternative 

jurisprudence’, such as the sovereign citizen or freeman-on-the-land movements. In 

short, these movements, often appropriating maritime concepts, are broadly 

characterised by the notion that statute law takes the form of a contract and, if not 

agreed to, is not binding on an individual.47 Beliefs in legal falsehoods such as this—

beliefs that are not merely inconsistent with the Australian legal system, but that seek to 

undermine it—are, by their nature, highly conducive to the bringing of false claims. 

 

IV PSYCHOLOGY OF A VEXATIOUS LITIGANT 

 

The statistical character of the VL, the social factors that may shape their path, and the 

hallmarks of their particular brand of jurisprudence are all pertinent considerations. An 

undeniably intrinsic component in understanding VLs, however, is the way their minds 

work. This has been touched on above. What causes a person to take a small dispute—

                                                
41 Markan v Bar Association of Queensland, above n 30, [19]. 
42 Ibid [20]. 
43 Narelle Bedford and Monica Taylor, above n 12, 52. 
44 A-G of NSW v Wilson, above n 25, [20]. 
45 David Clark, above n 39, 875. 
46 David Clark, above n 39, 875. 
47 For a comprehensive account, see e.g. the Canadian case of Meads v Meads (2012) ABQB 
571. 
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with a bank or a local council, over a speeding fine or administrative decision—and 

spiral towards making allegations such as national or international corruption?48 This 

will be considered through the specific lens of mental health. Is querulence a mental 

illness? Does mental illness otherwise have a causative effect on VLs? 

 

Paranoia has long been linked to querulence. In the first paper of his two-part series, 

‘From paranoia querulans to vexatious litigants: a short study on madness between 

psychiatry and the law’, Benjamin Lévy notes the long history of a litigious condition. 

He refers to the Greek playwright Aristophanes and his play The Wasps, dating from 

422 BCE, as well the French playwright Racine’s 17th century work Les Plaideurs (‘The 

Litigants’), as they both contain ‘trialophiles’—characters that delight in the mere act of 

legal proceedings, indicating some presence of the notion of abuse of process for 

gratification at those times.49 He then traces the advent of a notion of ‘pathological 

litigiousness’ proper, linked to paranoia, to 19th century Germany, as Johann Ludwig 

Casper coined the term Querulantenwahn—‘litigant’s delusion’.50 In his second paper, 

Lévy notes that despite its identification in Germanic and Scandinavian literature at the 

turn of the 20th century, a clinical notion of pathological litigiousness remained 

relatively unknown in the English-language literature towards that century’s end.51 By 

that time, he argues, ‘the paucity of psychiatric research on querulous paranoia … had 

been more than offset by legal research on vexatious litigation.’ 52  In striking this 

distinction, he underscores the nature of the VL as being, perhaps, not a ‘VL’ at all: 

potentially better defined under psychology than law.   

 

Mullen and Lester, Australian psychiatrists, are inclined to ascribe psychiatric status to 

the phenomenon, but not to the extent of Lévy’s German practitioners. Querulousness, 

they state, is ‘a constellation of behaviours and attitudes, which may, or may not, arise 

secondary to a major mental disorder, such as schizophrenia, and may, or may not, be 

characterized [sic] by delusional phenomena.’53 This moderate conclusion that some 

                                                
48 See e.g. Paul E Mullen and Grant Lester, above n 5, 339, Table 2. 
49 Benjamin Lévy, ‘From paranoia querulans to vexatious litigants: a short study on madness 
between psychiatry and the law. Part 1’ (2014) 25(3) History of Psychiatry 299, 300. 
50 Ibid 301. 
51 Benjamin Lévy, ‘From paranoia querulans to vexatious litigants: a short study on madness 
between psychiatry and the law. Part 2’ (2015) 26(1) History of Psychiatry 36, 37. 
52 Ibid 40. 
53 Paul E Mullen and Grant Lester, above n 5, 334. 
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VLs may be mentally ill and some may not seems a reasonable one, given the relative 

difficulty of properly characterising the phenomenon in light of such a statistically 

indeterminate and limited class.  

 

However, Lévy proffers an interesting view on this legal/psychological taxonomical 

divide, one that singles out the unique socio-legal environment of Australia: 

 

[W]hy have Australians always been fascinated by vexatious litigants, that 

is, people who would quickly have been diagnosed with litigants’ delusion 

by any German psychiatrist, and then consigned to oblivion?54 

 

He highlights an interesting inclination in the Australian context to let VLs be, insofar 

as possible. Arguably, they are indeed consigned to oblivion—just an oblivion defined 

only by social curiosity, rather than any psychiatric diagnosis. It seems highly agreeable 

that a German psychiatrist might have had a diagnostic response to the conduct of the 

aforementioned Mr Wilson when he threw yellow paint bombs at the judge who handed 

down a verdict unfavourable to him.55 Nonetheless, the fact that Mr Wilson remains 

permitted to loiter about the court’s vicinity, distributing Magna Carta flyers, makes a 

statement about the Australian culture of freedom surrounding these litigants. These 

orders are regarded as the ultimate last resort. Perhaps this derives from a view that a 

right to be heard—and in such a way that the speaker is not intrinsically discredited 

from the beginning—outweighs a need for clinical labels, or indeed even the legal label 

of ‘VL’, in that it only prevents proceedings and not free speech generally. Lévy cites 

Smith, who states a belief that convict settlement and geographic isolation have 

contributed to a national appreciation for ‘mavericks’.56  

 

V LAW REFORM: HOW TO DEAL WITH THE BOY WHO CRIED WOLF 

 

The legal framework for dealing with VLs in Australia is, as discussed above in Part II, 

quite uniform. Broadly speaking, in the majority of Australian jurisdictions, if an 

individual meets the legislative requirements of the relevant jurisdiction, in conjunction 
                                                
54 Benjamin Lévy, above n 51, 41. 
55 A-G of NSW v Wilson, above n 30, [31].  
56 Benjamin Lévy, above n 51, 41, citing S B Smith, Maverick Litigants: A History of Vexatious 
Litigants in Australia. 1930-2008 (Maverick Publications, 2009) 9. 
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with that jurisdiction’s particular precedent on its application, the court may make 

orders declaring an individual to be a VL and barring them from instituting proceedings, 

potentially subject to such exceptions as may be necessary in the particular 

circumstances.  

 

While Queensland and New South Wales appear to lead the nation in terms of VL 

abundance, or at least the public cataloguing thereof, Victoria appears to be the leader in 

VL law reform. Whereas the former two states, Tasmania, the Northern Territory and 

the Commonwealth each implemented a Model Bill proposed by the Standing 

Committee of Attorneys-General in 2004, Victoria fashioned its own more nuanced 

legislation from a combination of certain elements of the Model Bill with provisions 

based on the findings of the Victorian Parliamentary Law Reform Committee’s 

(‘VPLRC’) 2008 inquiry on the issue. 57   The legislative guide to the Victorian 

Vexatious Proceedings Act58 (‘the Victorian Act’) identifies Victoria’s previous VL 

mechanism, s 21 of the Supreme Court Act 1986 (Vic), as being unsatisfactory in its 

simple provision that a person may be declared a VL if they persist with claims that lack 

reasonable ground.59 The guide further states the grounds for this insufficiency in the 

view of the VPLRC: notably, that the threshold was too high to effectively manage the 

various costs (financial cost as well as burden on court resources and emotional cost to 

the defendant/s targeted), and that VLs were able to persist in their vexatiousness 

despite being declared VLs. 60  The repealed Victorian provision is, in some ways, 

similar to the framework adopted relatively recently in the majority of Australian 

jurisdictions.  

 

It must be asked, then, whether the same problems might recur. It is too soon to tell, 

particularly given the apparent relatively slow pace of the development of precedent on 

point—somewhat ironically for an area of law concerned with a flooding of the courts. 

The central issue, however, is arguably the appropriate balance between freedom and 

restraint. The legislative restriction of VL orders for extreme circumstances clearly 

                                                
57 State Government of Victoria, Department of Justice, Vexatious Proceedings Act 2014. A 
legislative guide. Civil Law Policy (2014) < 
http://assets.justice.vic.gov.au/justice/resources/ee7544b8-daa6-4134-9ffe-
9c42125d5fec/vexatious-proceedings.pdf>, 7-8. 
58 2014 (Vic).  
59 State Government of Victoria, above n 57, 7. 
60 Ibid.  
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indicates a reluctance to take away a person’s right to litigate, particularly given that if a 

blanket ban is imposed, any future legitimate claims by the VL will be much harder to 

make. It is a legal case of the boy who cried wolf—the question being how many cries 

of wolf a boy should be allowed. The Victorian Act balances these factors by allowing 

VLs to be barred while preserving their right to bring legitimate claims, which it 

achieves through the creation of a more nuanced set of specific orders tied to certain 

functions—limited, extended or general litigation restriction orders, acting in concert 

orders (to prevent others from becoming the mouthpiece of a VL), and appeal restriction 

orders.61 This is in significant contrast to the more general order power in the other 

jurisdictions. Moving forward, it will be key to observe the effectiveness of this more 

detailed but relatively very new framework, as well as any negative results stemming 

from its interstate counterparts. If successful, the Victorian system may be ripe for 

implementation across the Commonwealth. 

 

VI  CONCLUSION 

 

The title of this paper draws on the title of a 2013 album by American popular music 

artist Jay-Z, Magna Carta Holy Grail. It draws equally, however, on a 2015 speech 

given by Lord Neuberger at Lincoln’s Inn, entitled ‘Magna Carta and the Holy Grail’.62 

Having been alerted by his associate to the album’s existence and its striking likeness to 

the title of his speech, his Lordship listened to the album, and observed a parallel 

between its ‘mixed’ critical reception and the endless debate over Magna Carta.63 ‘The 

music critics can’t agree about Jay Z’s album, the historians and the lawyers can’t agree 

about Magna Carta, the romance poets can’t agree about the Grail,’ he mused.64  The 

same is true of VLs. Amidst the ongoing academic debate surrounding what exactly 

makes these individuals tick, at least two things appear constant: their affinities for 

unflinching disagreement and the Great Charter.  

  

                                                
61 Vexatious Proceedings Act 2014 (Vic); State Government of Victoria, above n 57, 8. 
62 Lord Neuberger, ‘Magna Carta and the Holy Grail (Speech delivered at Lincoln’s Inn, 12 
May 2015) < https://www.supremecourt.uk/docs/speech-150512.pdf>. 
63 Ibid. 
64 Ibid.  
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Introduction 
 

Wong Meng Meng SC, Ex-President of the Law Society of Singapore, asserted that 

“access to justice…need not be synonymous with access to the courts.”1 Indeed, it 

should be the idea that aggrieved citizens should have a chance to seek redress through 

both formal and informal institutions in an efficient manner, on an equal playing field.2  

 

In Singapore, a staggering number of litigants in the family courts are unrepresented.3 

These litigants-in-person are usually unfamiliar with legal procedures and processes. 

Additionally, a significant proportion are of low education and may not even be fluent 

in English – the working language of the courts.4 In Singapore, Court Friends may assist 

litigants-in-person, but are unable to represent them in proceedings.5 Even with the 

simplification of court processes brought about by the 2014 Family Justice Act,6 this 

group remains inherently disadvantaged in the adversarial formal litigation process. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Wong Meng Meng SC, “Access to Justice: A New Approach?” The Singapore Law Gazette (June 2012) 
<http://www.lawgazette.com.sg/2012-06/436.htm> (accessed 13 October 2016). 
2 United Nations Development Programme, Access to Justice Practice Note (20 November 2004). 
3 Ashley Chia, “Justice centre to aid the self-represented”, Today Newspaper (21 June 2012) 4. “More 
than 96% of applicants and more than 99% of respondents for maintenance and personal protection orders 
were unrepresented”. Additionally, defendants in 80% of all divorce cases were unrepresented. 
4 “34- 37 % of males and females with less than Secondary School education divorce within 15 years”. 
See Zhaki Abdullah, “Education helps couples stay married”, The Straits Times (6 October 2015) 
<http://www.straitstimes.com/singapore/education-helps-couples-stay-married> (accessed 13 Oct 2015).  
5 Chen Siyuan, “An overview of the impending changes in the family justice landscape”, 
Singaporelawblog (10 August 2014), <http://www.singaporelawblog.sg/blog/article/47> (accessed 13 
October 2016). 
6 Family Justice Act 2014 (No. 27 of 2014). 
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Mediation is a promising tool to address this problem. An informal process, mediation 

is more flexible than litigation and has significantly less procedural formalities to 

comply with.7 This makes it a more accessible tool for litigants-in-person. Additionally, 

mediation reverts control back to the parties during the process of dispute resolution. 

Mediation is also much cheaper than formal litigation, making it more accessible for 

low-income families. The divorce process also becomes more efficient if parties have 

come to an agreement. Hence, a greater use of mediation would better facilitate access 

to justice.  

 

In this paper, the use of mediation – particularly mandatory mediation – in foreign 

Family Law forms the tertium comparationis. A study of the framework within the 

People’s Republic of China (China), the United Kingdom (UK) and Australia will be 

done using deep-level comparative law. Lastly, this paper will discuss how we might 

expand our current framework through a legal transplant and the feasibility of doing so 

before concluding that we should indeed carry out these legal reforms.  

 

I. Comparative Approach 

 

Family Law operates within the personal sphere of families and would hence be 

strongly shaped by the culture within each jurisdiction. This includes philosophies and 

values that influence society and the legal institutions. We have hence adopted the deep-

level approach regarding law as embedded in culture proposed by Matthias Siems.8  

 

An analysis of China will provide insight on how an Asian jurisdiction with a similar 

culture influenced by Confucianism approaches the idea of mediation in Family Law. 

Coming from the civil law legal family, it could offer a counter balance to the 

approaches of the other two common law examples. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
7 Loong Seng Onn, “Ch. 03: Mediation”, SingaporeLaw (30 April 2015) 
<http://www.singaporelaw.sg/sglaw/laws-of-singapore/overview/chapter-3> (accessed 13 October 2016) 
(“Singaporelawsg Mediation”). 
8 Mathias Siems, Comparative Law (Cambridge University Press, 2014) 98 -105. 
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As for the UK, it is particularly relevant for our consideration as Singapore’s laws 

largely stemmed from it due to the latter’s earlier status as an English colony. We will 

be examining, in particular, the failure of its reforms through the Family Law Act 1996 

in elevating the status and importance of mediation in divorce proceedings. 

 

Australia was chosen as extensive studies have been done there on the effects and 

viability of mediation in Family Law. Among common law jurisdictions, it has been 

widely regarded as the frontrunner in terms of incorporating the use of mediation within 

their legal framework.9 

 

II. Individual legal framework  

 

A. Singapore – separated legal regimes 

 

Singapore is an extremely heterogenous society. As of 2017, it reported that the ethnic 

composition stood at: 74.3% Chinese, 13.4% Malays, 9.0% Indians and 3.2% other 

races.10 Further, it has been reported that about 99.6% of all Muslim Singaporeans and 

ethnic Malays.11 This is an important statistic, as the legal regime governing marriages 

and divorces in Singapore is differentiated between Muslim and non-Muslim citizens.  

 

(1) Civil Marriages – Mandatory Court-based Mediation for divorces involving 

children 

 

Civil marriages and divorces in Singapore are governed under the Women’s Charter. In 

these cases, mediation can be classified as private or court-based. The former is carried 

out at specialised mediation centres and is on a voluntary basis. Court-based mediation 

can be conducted at the Family Resolution Chambers (“FRC”) and Child Focused 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
9 Countries such as Singapore and Hong Kong often refer to Australia when considering reforms in their 
approach towards mediation. See, eg, Hong Kong Law Reform Committee, The Family Dispute 
Resolution Process (27 March 2003); Committee for Family Justice, Ministry of Law, Recommendations 
of the Committee for Family Justice on the framework of the family justice system (4 July 2014) (Helmed 
by: Indranee Rajah SC, Justice VK Rajah, Justice Andrew Phang). 
10!Department of Statistics, Ministry of Trade & Industry, Republic of Singapore, Population Trends 
2017 <https://www.singstat.gov.sg/-/media/files/publications/population/population2017.pdf> (accessed 
11 May 2018). 
11!Leong Wai Kum, Elements of Family Law in Singapore (LexisNexis, 2nd Ed, 2013) 705. 
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Resolution Centre (“CFRC”).12 Specially trained and appointed Judge-mediators are 

responsible for the court-based mediation process, sometimes accompanied by a trained 

counsellor if the case is complex (co-mediation).13 Should the case go to trial, the judge-

mediator will not hear the case for fairness’ sake.14 

 

The court can refer divorcing parties for mediation pursuant to s 50(2) of the Women’s 

Charter, but a refusal to attend would not constitute contempt of court.15 However, for 

divorcing couples with children under 21 years old, counselling and mediation at the 

CFRC becomes mandatory.16 The child is involved at the counselling stage only, where 

his/her interests will be taken into account for the mediation process.17 Should parties 

fail to attend, the court can make further orders, order for a stay of proceedings or make 

orders as to costs against the uncooperative party.18 

 

(2) Divorces under Muslim Law – move towards mandatory counselling 

Divorces under Muslim law is mainly governed under the Administration of Muslim 

Law Act (AMLA) instead.19 Here, there has also been a recent trend towards making 

less confrontational dispute resolution mechanisms mandatory. 

 

In 2017, amendments to AMLA were passed to allow the Syariah Courts to make it a 

legal requirement for couples seeking a divorce to first attend its flagship Marriage 

Counselling Programme (MCP).20 This would provide the opportunity for parties to first 

decide on contentious issues in the presence of a trained counsellor. Other amendments 

include the right for the Syariah Court to refer parties to further counselling at any other 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
12 Singapore, Family Justice Courts website 
<https://www.familyjusticecourts.gov.sg/Common/Pages/MediationCounselling.aspx> (accessed 13 Oct 
2016). 
13 ibid. 
14 ibid. 
15 Women’s Charter (Cap 353, 2009 Rev Ed) ss 50(2) & 50(3). 
16  Women’s Charter (n 15) ss 50(3A), 50(3C); Family Justice Courts of the Republic of Singapore, 
Practice Directions Amendment No. 3 of 2015. 
17 Family Justice Courts (n 12). 
18 Women’s Charter (n 13) ss 50(3D), 50(3E). 
19!Administration of Muslim Law Act (Cap 3, 2009 Rev Ed) s 35. 
20 Administration of Muslim Law (Amendment) Act (No. 33 of 2017), s 9; Singapore Parliamentary 
Debates, Official Report (1 Aug 2017) Vol 94 (Assoc Prof Dr Yaacob Ibrahim, The Minister for 
Communications and Information and Minister-in-charge of Muslim Affairs). 
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stage of divorce proceedings.21 Although these provisions have not yet come in force, it 

is worth noting that the MCP has been made an administrative requirement since 2004, 

and has reportedly ‘saved’ the marriages of about 50% of those counselled. Even if the 

parties do eventually decide to carry on with the divorce, the counselling stage would 

have provided a platform for a professionally directed discussion, thereby increasing the 

chances for parties to come to a mutually-agreed arrangement which would lead to less 

acrimonious divorces.  

 

Where children are involved, the Court might appoint Child-representatives under these 

new changes as well to represent the interests of the child.22  

 

B. The UK approach – a failed reform and withdrawal from compulsory 

informational sessions on mediation 

 

The UK embarked on an ambitious reform with the Family Law Act 199623 (“UK 

FLA”), which provides for a scheme of “no-fault” divorce.24 Under part II of the UK 

FLA,25 parties must attend informational sessions on mediation when commencing 

divorce proceedings.26 Mediation itself was non-compulsory but greatly encouraged. 

This framework was initially tried out in phases (the “Pilot Project”). 27   

 

However, the Pilot Project showed that the move was unpopular and ineffective.28 

Reasons cited for dissatisfaction range from the professionalism of the mediators to the 

opposing party’s conduct during mediation.29 In 2001, Lord Chancellor Irvine 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
21 Administration of Muslim Law (Amendment) Act (n 20)  s 7; Singapore Parliamentary Debates 
(Assoc Prof Dr Yaacob Ibrahim) (n 20). 
22!Administration of Muslim Law (Amendment) Act (n 20) s 37.  
23 Family Law Act 1996 (c 27) (UK). 
24 British Broadcasting Corporation, “‘No-fault’ divorce to be scrapped” (16 Jan 2001) 
<http://news.bbc.co.uk/2/hi/uk_news/politics/1120846.stm> (accessed 13 Oct 2016). 
25 ibid (n 23) s 3. 
26 ibid s 3(1)(b). 
27 4000 people were involved in the study carried out. See Jens Scherpe and Bevan Marten, “Mediation in 
England and Wales” in Klaus J. Hopt & Felix Steffek, Mediation: Principles and Regulation in 
Comparative perspective (Oxford University Press, 2012 1st ed) ch 6, 412. 
28 ibid 412-413. Only 25% of respondents said they were more likely to take up mediation. Of those who 
went for mediation, only 46% were satisfied with the result. 
29 ibid. 
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announced that the government would not proceed with part II of the UK FLA and 

invited parliament to repeal the relevant sections.30 

 

Currently, section 18 of the Children and Families Act 2014 (“CFA”) repeals most of 

Part II UK FLA.31 However, s 18 CFA makes it a general requirement for parties to a 

divorce case to attend Mediation Information Assessment Meetings.32 Exceptions to this 

may be granted in some cases, for example those that involve domestic violence.33 

 

C. Australian approach – mandatory family dispute resolution for parenting orders 

 

For divorce in Australia, mediation is not mandatory. However, the court may still make 

an order for parties to undergo Family Dispute Resolution (“FDR”) at any stage of the 

proceedings for these matters pursuant to s 13C(1)(b) of the Family Law Act 

1975(“Australia FLA”).34  

 

Under s60I Australia FLA, a certificate from an accredited FDR practitioner is 

compulsorily required when applying or varying parenting orders.35 These are orders 

covering “all aspects of care and welfare arrangements for children”.36 FDR refers to 

services such as mediation that helps parties in a divorce sort out familial disputes.37 

The court can even decline to hear the case if such a certificate is not presented. Parties, 

however, can seek a waiver under s 60I(9) Australia FLA for exceptional cases, such as 

when the matter is urgent or there is risk of family violence.38  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
30 United Kingdom, House of Lords, Parliamentary Debates (16 January 2001), vol 620 at col WA123, 
<http://www.publications.parliament.uk/pa/ld200001/ldhansrd/vo010116/text/10116w01.htm#10116w01s
bhd7> (accessed 13 October 2016) (Lord Irvine of Lairg). 
31 Children and Families Act 2014 (c 6) (UK) s 18. 
32 ibid. 
33 United Kingdom, House of Commons Library, “No Fault Divorce” Briefing Paper, Number 01409, (29 
September 2016) (Catherine Fairbairn). 
34 Family Law Act 1975 (Australia) s 13C(1)(b). 
35 ibid s 60I. 
36 Legal Services Commission of South Australia website 
<http://www.lawhandbook.sa.gov.au/ch21s08s02s01.php> (accessed 13 Oct 2016). 
37 Family Relationships Online, An Australian Government Initiative website 
<http://www.familyrelationships.gov.au/services/familylawservices/fdr/pages/default.aspx> (accessed 13 
Oct 2016). 
38 Family Law Act 1975 (n 34) s 60I(9). See also, Family Court of Australia website 
<http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/reports-and-
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D. Mandatory mediation (“�解”) and the concept of ‘family mediation’ (“家庭�解

”) for divorce in China 

 

In China, participation in mediation must be voluntary. However, there seems to be a 

different approach in Family Law.  

 

Where a husband or a wife seeks a divorce, the party can seek mediation at “the 

organisation concerned” or appeal directly to commence divorce proceedings in the 

People’s Court.39 Even if parties choose to directly commence divorce proceedings in 

court, the courts are obliged to first conduct mediation pursuant to art 32 Marriage Law 

of the People’s Republic of China (“Marriage Law (China)”) (中�人民共和�婚姻

法).40 Here, there is a definitive framework of mandatory mediation for cases of 

divorce. Articles 32(1) to 32(5) Marriage Law (China) provides for when divorce can be 

granted should mediation fail.41 

 

China also offers ‘family mediation’ (家庭�解), where all family members are 

involved in the mediation process.42 This attunes to the concept of not airing one’s 

‘dirty laundry’ for all to see, which might make matters worse. Outsiders are however, 

not precluded from involvement if it is beneficial.43 

 

This mode of conflict resolution has seen significant success. In 2009, 47.8% of 

disputes in family law were solved by mediation at first instance; this was up from 

43.8% in 2004.44 

 

III. Deep-level comparative analysis 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
publications/publications/getting-ready-for-court/compulsory-family-dispute-resolution-court-procedures-
and-requirements> (accessed 13 Oct 2016). 
39

 Marriage Law of the People’s Republic of China (中�人民共和�婚姻法) Art. 32. 
40 ibid. 
41 ibid. 
42 Knut B. Pissler, “Mediation in China: Threat to the Rule of Law?” in Klaus J. Hopt & Felix Steffek, 
Mediation: Principles and Regulation in Comparative perspective (Oxford University Press, 2012 1st ed) 
ch 20,  983. 
43 ibid. 
44 ibid 993. 
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A. Law as embedded in culture 

 

From a broader perspective, we can see that there is a general difference between the 

Chinese and the western (UK and Australian) approach towards mediation. Singapore, 

on the other hand, takes a ‘middle-ground’ approach, with features from both. This 

reflects how Singapore as a fundamentally Asian society, has been westernised, more so 

than other Asian societies. Despite its heterogenous society, Singapore has even 

managed to come up with its own set of ‘shared values’ which would be important to 

note for the following discussion. 45 In particular, the white paper on shared values notes 

that “Many Confucianism ideals are relevant to Singapore” – the ethnic Chinese in 

particular. While the paper goes on to clarify that the government’s intention was not to 

impose these Confucian values and ethics onto non-Chinese Singaporeans, scholars 

have come forward to posit that other religions like Islam are not inconsistent with some 

Confucian values.  

 

Only Singapore and China feature mandatory mediation. However, the two differ in 

terms of the reach of mandatory mediation, with the latter having a much wider scope of 

application. This could be explained by the underlying Confucian influences in both 

countries, which promotes the resolution of conflicts by means other than the law.46 

Confucianism values harmony and views social relationships as governed by moral 

duties (�) instead of hard law (法).47 It eschews formal proceedings in favour of 

informal ones. The concept of losing respectability or ‘face’ (面子) if one does not 

abide by the result of mediation encourages compliance.48 The success of the MCP 

within the Muslim community might indicate an alignment in these values as well. In 

particular, the strong sense of community shared among all different ethnic groups in 

Singapore might be a contributing factor to their greater reception of alternative dispute 

resolution mechanisms like mediation and counselling. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
45 Singapore, “White Paper on Shared Values”, Cmd 1 of 1991, at [28]. 
46 Pissler (n 42) 960. 
47 ibid. 
48 ibid 961. 
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The UK and Australia, with a western perception of the family construct only go so far 

as to implement compulsory informational sessions on mediation. Even so, such a 

framework has been met with resistance in the UK and was even deemed ‘unworkable’ 

after a review of empirical results.49 In both countries, however, it is still open for 

judges to refer parties to mediation at any point of divorce proceedings, although it is 

subject to the voluntary agreement of both parties to a divorce. This is also featured in 

Singapore’s framework for divorce proceedings not involving children under 21 years 

old. 

 

The difference in reception of mandatory mediation (or its informational meetings) in 

Singapore and the UK may be puzzling at first sight, but might also be explainable by 

the differences in culture. The ideology in the west, including the UK, focuses 

predominantly on the rights of an individual.50 This is in stark contrast with the idea of 

an individual operating within the sphere of his community and family within the Asian 

legal context.51 This, coupled with the high respect given to those in high positions of 

power (such as  judge-mediators), may allow Singapore to more effectively navigate the 

difficulties with trying to implement an expanded scheme of mandatory mediation.52  

 

IV. Expanding Singapore’s legal framework – mandatory mediation for 

divorce 

 

To expand our legal framework, legislation can be amended to make court-based 

mediation mandatory for all divorce applications. However, in recognising that 

mediation is not suitable for all cases, parties should be able to apply for a waiver from 

this requirement in exceptional cases, such as where there is possible violence or abuse. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
49 Fairbairn (n 33); British Broadcasting Corporation, “‘No-fault’ divorce to be scrapped” (16 January 
2001) <http://news.bbc.co.uk/2/hi/uk_news/politics/1120846.stm> (accessed 13 October 2016). 
50 Peter McDonald, “2. Australian families: Values and Behaviour”, Australian Institute of Family Studies 
(December 1995) <https://aifs.gov.au/publications/families-and-cultural-diversity-australia/2-australian-
families-values-and-behaviour> (accessed 14 October 2016). See also Katy Winter, “Family values still 
rule: A new survey of the Nation’s behaviour paints a positive picture of life in modern Britain”, 
Dailymail (27 March 2013) <http://www.dailymail.co.uk/femail/article-2299954/Family-values-rule-A-
new-survey-nations-behaviour-paints-positive-picture-life-modern-Britain.html> (accessed 10 October 
2016). 
51 Pissler (n 42) 960. 
52 Singaporelawsg Mediation (n 7). See also, Jonathan Lock v Jesseline Goh [2008] 2 SLR(R), 455 at 
[28], where then Chan Sek Keong CJ commented on feedback by litigants in preferring district judges to 
act as mediators. 
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To achieve this, we can transplant the relevant parts of Art 32 of Marriage Law (China) 

for the mandatory mediation requirement, and ss 60I(9)(b) and 60I(9)(e) of Australia 

FLA for the waiver requirement.53 This reform does not impinge on parties’ right to 

access the court system but serves merely as an additional procedural step in divorce 

proceedings. Similar opt-out clauses might also be considered for the MCP requirement 

under AMLA.  

 

However, within civil divorces, Singapore should retain its current framework regarding 

family involvement during the mediation process. Australia and the UK are moving 

towards seeing marriage as the union of two individuals while in China, the family is 

seen as a whole – an entire unit. This should be seen as two ends of a spectrum – 

Singapore sits in between. However, the signs are that Singapore society is moving 

towards the more western view. The present framework, where only the child is 

involved in the mediation process, should remain as the status quo in this aspect. Within 

the Muslim law framework, perhaps it might be more beneficial if the court is able to 

engage with the child directly during proceedings instead of through a third-party child 

representative. 

 

A. Additional benefits of this reform 

 

This reform shifts the default method of dealing with divorce from litigation to 

mediation. This would greatly reduce the court’s workload; instead of having to decide 

which cases should go for mediation from all applications, judges will now only have to 

deal with applications for waiver (which should arguably be less). As courts work more 

effectively, applicants have their cases dealt with more speedily, increasing their access 

to justice. This is in addition to the other benefits listed in part I. 

 

V. Viability of legal transplant 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
53 Marriage Law of the People’s Republic of China (中�人民共和�婚姻法) Art. 32; 
Family Law Act 1975 ss 60I(9)(b) and 60I(9)(e). The relevant part from the former is “In dealing with a 
divorce case, the People’s Court shall carry out mediation”. 
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As Chen-Wishart rightly pointed out, we should move on from the “bipolar ‘yes-no’ 

debate”54 on whether legal transplants are possible, and focus instead on how the 

transplant will be received in the recipient society on the “continuum between rejection 

and smooth reception”.55 Factors that affect the receptivity of legal transplants include: 

(a) receptivity to the transplant; 

(b) similarity in the formal and informal legal orders; and 

(c) nature of the transplanted law.56 

 

On these factors, a transplant allowing for a wider application of mandatory mediation 

should tend towards smooth reception on this continuum. 

 

A. Transplant receptivity 

 

The idea of mediation has gained traction not just in Singapore, but also in numerous 

other jurisdictions such as Hong Kong,57 as an effective means of dispute resolution. 

Empirically, the receptiveness of Singapore has proven receptive to mandatory 

mediation being introduced.58 This transplant might be seen as an additional step in the 

right direction. 

 

B. Similarity of formal and informal legal orders 

 

Singapore and Australia have highly similar formal legal orders. They both belong to 

the common law family and courts operate using the common language of English. 

There is also a significant proportion of law students who study in Australia.  

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
54 Mindy Chen-Wishart, “Legal Transplant and Undue Influence: Lost in Translation or a Working 
Understanding?” (2013) 62 International and Comparative Law Quarterly 1, 3. 
55 ibid 2-3. 
56 ibid. 
57 Hong Kong has in 2013 just passed the Mediation Ordinance, Cap 620. 
58 Sundaresh Menon, Chief Justice, “A vision for family justice in Singapore”, keynote address at Family 
Justice Practice Forum (18 Oct 2013), at [11], [<http://www.supremecourt.gov.sg/docs/default-
source/default-document-library/media-room/family_justice_practice_forum.pdf> (accessed 13 Oct 
2016)]. 
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Singapore and China have similar informal legal orders. Confucianism features in the 

cultures of both Singapore and China.59 It influences not just the workings of law within 

both countries, it is also seen as the “basis of being Chinese”. This, coupled with respect 

for judge-mediators who hold positions of authority, prime mandatory Court-based 

mediation in Singapore for success.60 Given the congruence in values towards family 

matters between Muslim and non-Muslim Singaporeans, the suggested transplants 

would likely fit well under both the civil and Muslim legal regimes in Singapore. 

 

C. Nature of transplant 

 

The recommended legislative transplant offers a sufficiently wide scope for fine-tuning 

and adjustments for it to suit local needs. For waiver applications, Judges have some 

flexibility to interpret when parties are unable to effectively participate in mediation. 

With specific examples (such as cases of family violence or incapacity), the boundaries 

for waiver still remains clear enough. These characteristics of our proposed transplant 

would increase the odds of smooth reception.61 

 

This paper notes Otto Kahn Freund’s assertion that laws governing procedure are 

towards the ‘organic’ end of the spectrum and are most resistant to transplantation.62 

However, the suggested legislative changes on mandatory mediation do not seek to 

allocate power – a main consideration for his assertion. Considering the discussion 

above, the proposed legislative reform in part V should be smoothly received in 

Singapore. As such, they should be implemented, given the increase in accessibility to 

justice for family law users this would bring.  

 

VI. Conclusion 

 

In reviewing our legal framework, we must remember the demographics of the users of 

our family court system. A significant proportion of those seeking divorce may be of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
59 Randall Peerenboom, “Varieties of Rule of Law: An Introduction and Provisional Conclusion” (2003) 
University of California, Los Angeles, School of Law Research Paper No. 03-16, 19; Pissler (n 48) 13. 
60 Singaporelaw Mediation (n 7). 
61 Chen-Wishart (n 54) 25. 
62 Otto Kahn-Freund, “On Uses and Misuses of Comparative Law” (1974) 37 Modern Law Review 1, 7. 
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low education. Court systems and procedures, no matter how simplified, coupled with 

external aid in the understanding of these procedures, may be of limited help still to this 

group of applicants. Mediation, with its informal and fluid structure, coupled with 

specially trained mediators, may allow these applicants to have greater access to justice. 

The comparative study done shows that mandatory mediation can indeed be a workable 

institution within the confines of family. Hence, legislative changes should be made, 

using Art 32 Marriage Law (China) and sections 60I(9)(b) and 60I(9)(e) Australia FLA. 

The potential for such a legal transplant to succeed is promising and this would vastly 

improve the ability for this group of people to access justice.  

 

However, one must keep in mind the different legal framework governing Muslims in 

Singapore as well. Although the suggested changes might fit in well with the upcoming 

changes made to AMLA, it remains difficult to see how it would play out in reality. For 

instance, a Muslim man can divorce his wife in private through the utterance of 

“Talak”.63 This can be uttered up to three times in a marriage, with the possibility of 

reconciliation within the first two times. However, this possibility disappears upon the 

utterance of ‘Talak” a third time by the husband.64 Further research might have to be 

done as to the usefulness of programmes such as the MCP in helping parties navigate 

through the subsequent court process given that reconciliation is now impossible. 

  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
63!Zaccheus & Tai, “Getting Muslim Men to think twice about divorce”, The Straits Times 
<https://www.straitstimes.com/singapore/getting-muslim-men-to-think-twice-about-divorce> (accessed 
10 May 2018). 
64 Administration of Muslim Law Act (Cap 3, 2009 Rev Ed), s 97. 
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