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IN THE SUPREME COURT OF VICTORIA   S APCI 2019 00123 
AT MELBOURNE 
COURT OF APPEAL 
 
 
Between 
  
SUSAN GREEDY        Appellant 
 
and 
 
JOHN MONEY        Respondent 
 

 
 

AGREED STATEMENT OF FACTS 
 

The following facts are common ground between the parties. 
 

On 1 July 2017, the respondent (the plaintiff below) provided $650,000 to the appellant (the 
defendant below). 

 
On 1 August 2018, the respondent issued proceedings number  CI 34434 2018 against the 
appellant in the County Court of Victoria by Writ and Statement of Claim. 

 
On 30 August 2018, the defendant filed a defence to those proceedings, CI 34434 2018. 
 
On 30 September 2018 the parties respectively signed a document heading “Deed of 
Settlement”.   
 
No further or other document was executed between the parties. 
 
On 3 October 2018, the proceedings were dismissed by consent with a right of 
reinstatement. 
 
On 1 May 2019, the County Court made obtained orders reinstating the proceedings, and 
granting the respondent leave to file and serve an amended Statement of Claim. 
 
Also on 1 May 2019, the respondent filed and served an amended Statement of Claim. 
 
On 5 May 2019, the defendant filed and served a Defence to the amended Statement of 
Claim. 
 
On 24 May 2019, the County Court (Judge Bear) heard the trial of the proceeding. 
 
On 28 May 2019, the County Court gave Judgment for the respondent in the sum of $650,00 
plus $48,750 in interest plus costs. 
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On 3 June 2019, this Court (Maxwell P) granted the appellant leave to appeal and an 
expedited hearing.  The appellant was ordered to file and serve a Notice of Appeal 
 
Also on 3 June 2019, the appellant filed and served a Notice of Appeal. 
 
On 4 June 2019, the respondent filed and served a Notice of Contention. 
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IN THE COUNTY COURT OF VICTORIA     No. CI 34434 2018 
AT MELBOURNE 
COMMERCIAL LIST 
 
Between 
 
JOHN MONEY         Plaintiff 
 
and 
 
SUSAN GREEDY        Defendant 
 

 
STATEMENT OF CLAIM 

 
1. On or about 1 July 2017, the plaintiff loaned the defendant the sum of $650,000 

repayable on 1 July 2018, at an interest rate of 12% compounding (“the debt”). 
 

Particulars 
 

The terms of the loan were oral and entered into between the plaintiff and 
defendant in a conversation between them on 28 June 2017 to the effect alleged. 

 
2. Despite demand, the defendant has failed or refused to pay the plaintiff the debt on 1 

July 2018, or at all. 
Particulars 

 
 The demand was in writing and made by the plaintiff’s solicitors on 6 July 2018.  

A copy is in the possession of the plaintiff’s solicitors and may be inspected by 
prior appointment during business hours. 

 
AND THE PLAINTIFF CLAIMS: 
 

A. Judgment for a debt of $650,000. 
 
B. Interest at 12 percent compounding from 1 July 2017. 

 
C. Costs. 

 
1 August 2018 
        
       S P Thomas 
 
 
       [Signed]     
       Alexander & Co, 

Solicitors for the plaintiff 
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IN THE COUNTY COURT OF VICTORIA     No. CI 34434 

2018 

AT MELBOURNE 

COMMERCIAL LIST 

 

Between 

 

JOHN MONEY         Plaintiff 

 

and 

 

SUSAN GREEDY        Defendant 

 

 

DEFENCE 

 

As to the plaintiff’s Statement of Claim, the defendant says as follows. 

 

1. As to paragraph 1, save and except that the she admits that the plaintiff provided her 

with $650,000 she otherwise denies it. 

1A. The defendant says further that: 

(a) on or about 1 July 2017, she entered into a contract with the plaintiff that he would 

advance $650,000 to her to commence her proposed money lending business, 

Greedy Finance; 

(b) it was a term of the contract that after 1 year, the plaintiff would decide whether he 

wanted the $650,000 repaid or not; 

(c)  if not, he was to become a half-owner in the Greedy Finance business instead of 

being repaid; 

(d) if he wanted to be repaid, the defendant and the plaintiff were to discuss the terms 

at that time, as well as the interest 1rate that the defendant should pay; and 

(e) on 20 July 2017, in accordance with the contract, the plaintiff advanced her 

$650,000. 

PARTICULARS 

The terms of the contract were oral and entered into between the plaintiff and 

defendant in a conversation between them on 28 June 2017 to the effect alleged. 

2. The defendant denies paragraph 2, and says further that, despite her request, the plaintiff 

failed or refused to tell her whether he wanted to be repaid, or join her in the Greedy 
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Finance business. 

PARTICULARS 

The request was oral and arose in a telephone conversation between the plaintiff 

and defendant on 7 July 2018 after the defendant received the solicitor’s letter 

alleged at the particulars of paragraph 2 to the defence.  The substance of the 

telephone conversation was that she said to the plaintiff that his money would 

be better used if he joined her as a partner, and if he did so, she would re-name 

the business Greedy Money Finance.  The plaintiff replied that he would think 

about it. 

 

 

30 August 2018 

        

       D C Connors 

 

       [signed] 

       _________________ 

       Kirimof Lawyers 

Solicitors for the defendant 
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DEED OF SETTLEMENT 
 
 
TO WHOM ALL THESE PRESENTS MAY COME, GREETINGS.   
 
 
WHEREAS  

JOHN MONEY of 525 Lonsdale Street, Melbourne in the State of Victoria of  the first 

part, 

HAS BROUGHT PROCEEDINGS AGAINST 

SUSAN GREEDY of 205 William Street, Melbourne  in the State of Victoria of the 

second part, 

IN THE COUNTY COURT OF VICTORIA, proceeding No. CI 34434 2018 

for her  indebtedness to the said JOHN MONEY of the first part to of the said SUSAN GREEDY 

of the second part to in the sum of $650,000 plus interests in the amount of $130,000 plus 

the costs of the said proceeding; 

AND WHEREAS, 

the said SUSAN GREEDY of the second part hereby expressly acknowledges the said 

indebtedness to the said JOHN MONEY of the first part, 

AND WHEREAS  

The said JOHN MONEY and the said SUSAN GREEDY wish to avoid the future costs and high 

inconvenience of the said proceedings, they have thereby and hereby executed these 

presents by which they agree to settle the said proceedings ON THE TERMS AND 

CONDITIONS AS FOLLOWS. 
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1. The said SUSAN GREEDY of the first part will pay without admission of any liability 

the sum of $100,000 in full and final satisfaction of her said acknowledged 

indebtedness to the said JOHN MONEY of the second part by 30th March 2019. 

2. If the said SUSAN GREEDY does not pay the said sum of $100,000 or before the 30th 

March 2019, she will pay to the said JOHN MONEY the whole $650,000  plus interest 

at a rate and costs to be reasonably agreed. 

3. This agreement is made subject to the preparation of a legal agreement acceptable 

to the lawyers of both the said JOHN MONEY and the said SUSAN GREEDY on the 

above terms and conditions. 

 

Dated 30 September 2018 

Executed as an agreement. 

 

[signed]      [signed] 

 Susan Money      John Greedy 
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IN THE COUNTY COURT OF VICTORIA   No. CI 34434 2018 
AT MELBOURNE 
COMMERCIAL LIST 
 
BETWEEN 
 
JOHN MONEY        Plaintiff 
 
and 
 
SUSAN GREEDY        Defendant 
 
 

ORDER 
 

__________________________________ 
 
 

JUDGE:    Judge Tisher 
 
DATE MADE:   3 October 2018 
 
ORIGINATING PROCESS:  Writ  issued 1 August 2018 
 
HOW OBTAINED: At the request of the parties by email of the 

plaintiff’s solicitors and response by the 
defendant’s solicitors to the registry both dated 3 
September 2018 pursuant to liberty to apply. 

 
ATTENDANCE:   None. 
 
OTHER MATTERS: None. 
 
BY CONSENT OF THE PARTIES, THE COURT ORDERS THAT: 
 

1. The proceedings be dismissed with a right of reinstatement. 
 

2. There be no order as to costs. 
 

3. Liberty to the plaintiff to apply for reinstatement. 
 

 
 

[signed] 
_____________ 
JUDGE 
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IN THE COUNTY COURT OF VICTORIA   No. CI 34434 2018 
AT MELBOURNE 
COMMERCIAL LIST 
 
Between 
 
JOHN MONEY        Plaintiff 
 
and 
 
SUSAN GREEDY        Defendant 
 
 

ORDER 
 

__________________________________ 
 
 

JUDGE:    Registrar Newland 
 
DATE MADE:   1 May 2019 
 
ORIGINATING PROCESS:  Writ  issued 1 August 2018 
 
HOW OBTAINED: Liberty to apply given 3 September 2018   
 
ATTENDANCE:   None. 
 
OTHER MATTERS: None. 
 
 
THE COURT ORDERS THAT: 
 

1. The proceedings be reinstated. 
 

2. The plaintiff have leave to file and serve an amended Statement of Claim in 
the same form as the draft Statement of Claim exhibited to the affidavit Mr 
Alexander, solicitor for the plaintiff made 1 April 2019. 
 

3. Any defence to be filed by 21 April 2019 
 

4. There be no order as to costs. 
 

[signed] 
_____________ 
REGISTRAR  
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IN THE COUNTY COURT OF VICTORIA     No. CI 34434 2018 
AT MELBOURNE 
COMMERCIAL LIST 
 
Between 
 
JOHN MONEY         Plaintiff 
 
and 
 
SUSAN GREEDY        Defendant 
 

 
AMENDED STATEMENT OF CLAIM 

 
1. On or about 1 August 2018, the plaintiff issued these proceedings against the defendant 

by Writ and Statement of Claim July 2017, the plaintiff loaned the defendant the sum 
of $650,000 repayable on 1 July 2018, at an interest rate of 12% compounding (“the 
debt”). 

Particulars 
 

The terms of the loan were oral and entered into between the plaintiff and 
defendant in a conversation between them on 28 June 2017 to the effect 
alleged. 

 
2. On 30 August 2018, the defendant filed her defence. Despite demand, the defendant 

has failed or refused to pay the plaintiff the debt on 1 July 2018, or at all. 
 

Particulars 
 
 The demand was in writing and made by the plaintiff’s solicitors on 6 July 

2018.  A copy is in the possession of the plaintiff’s solicitors and may be 
inspected by prior appointment during business hours. 

 
3. On 30 September 2018, the parties entered into a contract to compromise the 

proceedings. 
Particulars 

 
 The contract was in writing, dated 30 September 2018, and signed by the 

parties. 
 
4. It was a term of the contract that the defendant pay the plaintiff $100,000 on or before 

30 April 2019, failing which she was to pay the plaintiff $650,000 plus interest at a rate 
and costs to be reasonably agreed. 
 

5. The defendant failed to pay the plaintiff $100,000 on or before 30 April 2019. 
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6. In the premises, the defendant is liable to the plaintiff for $650,000 plus interest plus 
costs. 

Particulars 
 
 The contract was in writing, dated 30 September 2018, and signed by the 

parties. 
 

 
AND THE PLAINTIFF CLAIMS: 
 

D. A.    Judgment for a debt of $650,000 
 
E. B.    Interest. 
 
F. C.    Costs. 

 
1 August 20181 May 2019         
  
       S P Thomas 
 
 
       [signed] 
       ____________________ 
       Alexander & Co, 

Solicitors for the plaintiff 
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IN THE COUNTY COURT OF VICTORIA    No. CI 34434 2018 

AT MELBOURNE 

COMMERCIAL LIST 

 

Between 

 

JOHN MONEY        Plaintiff 

 

and 

 

SUSAN GREEDY        Defendant 

 

 

DEFENCE TO AMENDED STATEMENT OF CLAIM 

 

1. The defendant admits paragraph 1. 

 

2. The defendant admits paragraph 2. 

 

3. The defendant denies paragraph 3. 

 

4. The defendant denies paragraph 4. 

 

5. The defendant  denies paragraph 5. 

 

6. The defendant denies paragraph 6. 

 

7. The defendant says that if contrary to her denials in the preceding paragraphs, it is found 

that she and the plaintiff entered into a contract  as alleged at paragraph 3 of the 

Statement of Claim, she denies liability to the plaintiff for $650,000 on the basis that 

the alleged term of the contract provided for a penalty and further, stands ready willing 

and able to pay the plaintiff the sum of $100,000. 

 

5 May 2019 

 

        M Gassert 

        Counsel for the defendant  

 

 

 

        [signed] 

        _________________ 

        Kirimof Lawyers, 

        Solicitors for the defendant 
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IN THE COUNTY COURT OF VICTORIA   No. CI 34434 2018 
AT MELBOURNE 
COMMERCIAL LIST     NOT FOR PUBLICATION  

 
 
Between 
 
JOHN MONEY        Plaintiff 
 
and 
 
SUSAN GREEDY        Defendant 
 

 

JUDGE:   HIS HONOUR JUDGE BEAR 

WHERE HELD:  Melbourne 

DATE OF HEARING: 24 May 2019 

DATE OF RULING:  28 May 2019 

 
APPEARANCES: 
 

Counsel Solicitors 

For the plaintiff Mr S P Thomas Alexander & Co 
   
For the defendant Mr D C Connors 

and M Gassert 
Kirimof Lawyers 

 
 

  
REASONS FOR JUDGMENT 

(ex tempore revised) 
 

 
1. This plaintiff claims $650,000 plus interest against the defendant for breach 

of a document headed “Deed of Settlement” dated 30 September 2018, 

which the parties apparently drafted themselves. 

2. The plaintiff contends that these proceedings were compromised by the 

Deed, and that he is entitled to payment in accordance with its terms, clause 

2 of which required the defendant to pay him $100,000 on or before 30 
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March 2019, failing which she was obliged to pay the “whole $650,000 plus 

interest a rate and costs to be reasonably agreed”. 

 

3. The defendant does not deny that she did not pay the plaintiff $650,000 but 

says that she was not obliged to because the Deed was not binding as it was 

no more than a non-final agreement in the third category identified in the 

celebrated and of-cited decision of the High Court in Masters v Cameron 

(1954) 91 CLR 353, at p. 360   She says in the alternative that if the Deed was 

binding, she was only obliged to pay $100,000 because clause 2 provided 

for a penalty and was unenforceable. 

 

4. I am of the opinion that the Deed is a binding contract because the Court’s 

file discloses that the day after it was executed by the parties.  First, the 

parties’ solicitors communicated to the Court that this proceeding should 

be dismissed by consent with a right of reinstatement to the plaintiff.  I infer 

that the parties intended for the Deed to be binding.  Otherwise, they would 

not have instructed their solicitors to consent to the orders.  Secondly, if the 

document was not a contract, why have it drawn and executed as a deed?  

It follows that the Deed was in the first category identified in Masters v 

Cameron.  

 

5. I am more troubled whether the $550,000 uplift in the payment by the 

defendant is a penalty.  The defendant’s counsel referred me to the Andrews 

v Australia and New Zealand Banking Group Ltd (2012) 247 CLR 205, at p. 216 

[10], where the High Court stated that:  

“In general terms, a stipulation prima facie imposes a 

penalty on a party (the first party) if, as a matter of 

substance, it is collateral (or accessory) to a primary 

stipulation in favour of a second party and this collateral 

stipulation, upon the failure of the primary stipulation, 
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imposes upon the first party an additional detriment, the 

penalty, to the benefit of the second party.” 

Counsel submitted that, in that consideration, I was bound to the four 

corners of the Deed: Codelfa Constructions Pty Ltd v State Rail Authority of New 

South Wales (1982) 149 CLR 337.  

 

6. The plaintiff’s counsel distinguished those cases on the basis that they did 

not involve a settlement agreement.  He submitted that I was bound by 

Calcorp (Australia) Pty Ltd v 271 Collins Pty Ltd (2010) 29 VR 462.  In that case, 

the inquiry of the Victorian Court of Appeal   was whether it was “implicit” 

in the terms of the settlement agreement that an acknowledgment was 

made that the higher sum in the case was payable.  As Nettle JA (as his 

Honour then was) stated, the obligation to pay “is not an obligation which 

sprang from the deed unheralded”.  His Honour then considered the 

dealings of the parties: at [18]; see also Paciocco v Australian and New Zealand 

Banking Group Limited (2016) 258 CLR 525, Talacko v Talacko (2011) 31 VR 340, 

Zenith Engineering Pty Ltd v Queensland Crane and Machinery Pty Ltd (2001) 2 

Qd R 114; cf.  Cameron v USB AG (2000) 2 VR 108. 

 

7. The plaintiff also referred to Auzcare Pty Ltd v Idameneo (123) Pty Ltd [2015] 

NSWCA 412, where the NSW Court of Appeal stated that the “fundamental 

difference between an acknowledgment of an existing debt which the 

subject of an indulgence and  provisions whose purpose is compel 

performance of anew obligation, is the reason for the findings that 

provisions in deed implicitly acknowledged an existing debt in Cameron … 

“: at [24]. 

 

8. In my opinion, the debt here was acknowledged here because the defendant 

expressly acknowledged her indebtedness to the plaintiff to $650,000 in her 

original defence to the proceeding before the Deed of Settlement. 
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9. I also take into account the oral evidence of the plaintiff.  He deposed that 

he had gave the defendant $650,000.   He was not cross-examined on that 

topic.  He was cross-examined whether the money was to be an investment 

but he strongly denied that.  When it was put to him, as the defendant later 

stated in her evidence, that the money was not to be repaid until later, he 

was quite credible.  However, I do not have to make any decision about the 

terms of the loan, or whether there was to be an investment because those 

arrangements were supplanted by the Deed, which required the defendant 

to pay the plaintiff $100,000 or $650,000 depending upon when she chose to 

pay. 

 

10. In my view, the defendant chose not to pay the $100,000 on 30 March 2019 

and thereby chose to pay $650,000.  That is what the respondent deposed 

she borrowed, and I  have no reason not accept his evidence. 

 

11. Having pronounced my Reasons for Decision, the defendant did not resist 

the plaintiff’s application for costs. 

 

12. In the balance, I awarded Judgment to the defendant for $650,000 plus 

interest. The defendant is to pay the plaintiff’s costs on a standard basis to 

be taxed in default of agreement. 

 

 

 

 
 

I hereby certify these to be the  
Reasons for Judgment of his 
Honour Judge Bear given 28 
May 2019. 

 
        Michael Li 

________________ 
        Associate 
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IN THE COUNTY COURT OF VICTORIA   No. CI 34434 2018 
AT MELBOURNE 
COMMERCIAL LIST 
 
BETWEEN 
 
JOHN MONEY        Plaintiff 
 
and 
 
SUSAN GREEDY        Defendant 
 
 

JUDGMENT 
 

__________________________________ 
 
 

JUDGE:    Judge Bear 
 
DATE MADE:   28 May 2019 
 
ORIGINATING PROCESS:  Writ  issued 1 August 2018 
 
HOW OBTAINED: Upon the Trial of the proceeding heard on 

24 May 2019 . 
 
ATTENDANCE:   S P Thomas for the Plaintiff 
 

D C Connors and M Gassert for the Defendant 
 
OTHER MATTERS: None. 
 
THE COURT ORDERS: 
 

1. Judgment for the Plaintiff in the sum of $650,000. 
 

2. Interest from 1 August 2018 of $48,750. 
 

3. Costs on a standard basis to be taxed in default of agreement 
 

 
 

[signed] 
_____________ 
JUDGE BEAR  
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IN THE SUPREME COURT OF VICTORIA   S APCI 2019 00123 
AT MELBOURNE 
 
COURT OF APPEAL 
 
 
Between 
  
SUSAN GREEDY        Applicant 
 
and 
 
JOHN MONEY        Respondent 
 
 

ORDER 
 

_____________________________________________ 
 

 
JUDGE:    President Maxwell 
 
DATE MADE:   3 June 2019 
 
HOW OBTAINED: Oral application by counsel   
 
ATTENDANCE:   D C Connors for the applicant 

 
S P Thomas for the respondent 

 
OTHER MATTERS: None. 
 
THE COURT ORDERS THAT: 
 

1. The applicant have leave to appeal. 
 

2. That the applicant file and serve a Notice of Appeal on or before 3 June 2019. 
 

3. That the hearing of the appeal be expedited. 
 

4. Costs be reserved. 
 

 
[signed] 
_____________ 
PRESIDENT  
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IN THE SUPREME COURT OF VICTORIA   S APCI 2019 00123 

AT MELBOURNE 

COURT OF APPEAL 

 

Between 

  

SUSAN GREEDY        Appellant 

 

and 

 

JOHN MONEY        Respondent 

 

NOTICE OF APPEAL 

 

By leave granted by the President of the Court of Appeal given 3 June 2019, the Appellant 

appeals from the Judgment of the County Court given 28 May 2019 on the following grounds. 

1. The learned Trial Judge erred by finding that the putative deed dated 30 September 2018 

was a contract. 

2. The learned Trial Judge erred in so finding by considering extrinsic evidence and not the 

terms of the document as executed by the parties. 

3. The learned Trial Judge should have found that the putative deed was not binding on the 

parties. 

4. Alternatively, the learned Trial Judge erred in finding that the obligation of the appellant 

to pay $650,000 to the defendant in default of paying $100,000 was not a penalty. 

5. The learned Trial Judge erred by finding that the appellant acknowledged liability to 

$650,000 by her defence to the proceeding below, dated 30 August 2018, 

6. The learned Trial Judge erred by “taking into account the oral evidence of the plaintiff” 

as extrinsic evidence in finding that the defendant was liable to $650,000 not $100,000. 

 

  3 June 2019 

       

Kirimof Lawyers, 

        Solicitors for the defendant 
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IN THE SUPREME COURT OF VICTORIA   S APCI 2019 00123 
AT MELBOURNE 
COURT OF APPEAL 
 
 
Between 
  
SUSAN GREEDY        Appellant 
 
and 
 
JOHN MONEY        Respondent 
 
 
 

NOTICE OF CONTENTION 
 
 

At the hearing of the appeal, the respondent will contend that: 
 

1. the Deed of Settlement was intended to be contract by reference to the true 

meaning and effect of its terms; and 

 

2. the appellant acknowledged liability to the plaintiff in the sum of $650,000 on the 

true meaning and construction of the Deed of Settlement. 

 

4 June 2019 
       

 
 
Alexander & Co, 
solicitors for the plaintiff 

 



Championship Moot Problem Question

Australian Law Students' Association Conference 2019


